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Pursuant to Title 37, Chapter 7, Arizona Revised Statutes, the Arizona Navigable
Stream Adjudication Commission ( “Commission”) has undertaken to receive, compile,
review and consider relevant historical and scientific data and information, documents
~ and other evidence regarding the issue of whether any small and minor watercourse in
Coconino County, Arizona, -excluding the Colorado River and the Little Colorado River,
was navigable or nonnavigable for title purposes as of February 14, 1912. Proper and
legal public notice was given in accordance with law and a hearing was held at which
all parties were afforded the opportunity to present evidence, as well as their views, on
this issue. The Commission, having considered all of the historical and scientific data
and information, documents and other evidence, including the oral and written
presentations made by persons appearing at the public hearing and being fully advised
in the premises, hereby submits its report, findings and determination.

There are 5,276 documented small and minor watercourses in Coconino County,
of which 4,977 are unnamed. All of these watercourses, both named and unnamed, are
the subject of and included in this report. Excluded from this report is the Colorado
River which was long ago determined by the federal government to be navigable. Also
excluded is the Little Colorado River which is deemed to be major watercourse and is
the subject of a separate report. Attached hereto as Exhibit "A"is a list of all of the small
and minor watercourses in Coconino County, Arizona, both named and unnamed,
covered by this report.

I Procedure

On March 23, 2005, March 30, 2005, April 6, 2005, May 13, 2005, May 20, 2005 and
May 27, 2005 (published twice in Coconino County due to change in the hearing date),
the Commission gave proper prior notice of its intent to consider the issue of whether
small and minor watercourses in Coconino County, Arizona, were navigable or
nonnavigable for title purposes as of February 14, 1912, in accordance with A.R.S.

§37 1123B. Publication was in the Arizona Daily Sun in Flagstaff, Coconino County
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and in the Arizona Republic in Phoenix, Maricopa County. Copies of the Notices of
Intent to Study and Receive, Review and Consider Evidence on the issue of navigability
of small and minor watercourses in Coconino County are attached hereto as Exhibit "B."

After collecting and documenting all reasonably available evidence received
pursuant to the Notice of Intent to Study and to Receive, Review and Consider
Evidence, the Commission scheduled a public hearing to receive additional evidence
and testimony regarding the navigability or nonnavigability of small and minor
watercourses located in Coconino County, Arizona. Public notice of this hearing was
given by legal advertising on June 10, 2005 in the Arizona Daily Sun in Ceconino
County, Arizona, and on June 9, 2005 in the Arizona Business Gazette, as required by
law pursuant to A.R.S. §37-1126 and, in addition, by mail to all those requesting
individual notice and by means of the ANSAC website (azstreambeds.com). This
hearing was held on July 14, 2005, in the City of Flagstaff, the county seat of Coconino
County to give an opportunity for as many citizens and residents of Coconino County
to appear and be heard, and since the law requires that such hearing be held in the
county in which the watercourses being studied are located. Attached hereto as Exhibit
""" are copies of the notices of the public hearing.

All parties were advised that anyone who desired to appear and give testimony
at the public hearings could do so and, in making its findings ana determination as to
navigability and nonnavigability, the Commission would consider all matters presented
to it at the hearing, as well as other historical and scientific data, information,
documents and evidence that had been submitted to the Commission at any time prior
to the date of the said hearing, including ail data, information, docurments, and evidence
previously submitted to the Caminission.

Following the public hearing held on July 14, 2005 in Flagstaff, Arizona, all
parties were advised that they could file post-hearing memoranda pursuant to the
Rules adopted by the Commission. Post-hearing memoranda were filed by Salt River
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Project Agricultural Improvement and Power District and Salt River Valley Water Users
Association. On November 16, 2005, at a public hearing in FPhoenix, Arizona, after
considering all of the evidence and testtmony submitted, and the post-hearing
memorandum filed with the Commission, and the comments and oral argument
presented by the parties, and being fully advised in the premises, the Commission, with
a unanimous vote, found and determined in accordance with AR.S. §37-1128 that all
small and minor watercourses in Coconino County, Arizona, were nonnavigable as of
February 14, 1912 and were not susceptible of navigability. Attached as Exhibit “D)" are
the minutes of this hearing, as well as the earlier ‘hearing in Flagstaff held on July 14,
2005 at which evidence was presented.
II. Coconino County, Arizona

Coconino County, Arizona, is located in the north central portion of the state and
is approximately 18,644 square miles in land area, with a population of 127,450 as of
2007. It is the second largest county in land area in the United States and is larger than
each of the nine smallest states. A substantial portion of the land in the county is held
by the federal government: tribal lands (primarily Navajo and Hopi Reservations)
comprise 38.4%; Forest Service, 28.3%; Bureau of Land Management, 5.8%; and
National Park Service, 6.8%. The State of Arizona owns 9.5% of the land area of the
county. Only 12% of the land area in Coconino County (2,236 square miles) is owned
by individuals or corporations and about 3/4 of the privately held land is in large
ranches held by approximately 10 owners. The county borders the State of Utah to the
north, and the counties of Navajo to the east, Mohave to the west, and Yavapai and Gila
to the south. Coconino County lies within the following ranges: latitude 34°16'00"
North o latitude 37°00'08" North and longitude 110°45'00" West to 113°20°00" West.

Arizona Revised Statutes Section 11-105 describes the boundaries of Coconino
County as follows:

Coconino County, the county seat of which is Flagstaff is bounded as

follows:
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Commencing at the point where the boundary line between Utah and
Arizona, being approximately the thirty-seventh parallel of north latitude
and the meridian of one hundred ten degrees forty-five minutes west
longitude intersect; thence south along such meridian to the Mogollon
Rim; thence westerly along the Mogollon Rim, and the northern boundary
of Gila county to the east line of range seven east, Gila and Salt River
Cuide meridian; thence north on such range line to the fourth standard
parallel north; thence west on such arallel to the east line of range five
cast; thence north on such range line to the north line of township
eighteen north; thence west on such line to the Gila and Salt river
meridian; thence north on such meridian to the fifth standard parallel
north; thence west on such parallel to the east line of range two west;
thence north on such line to a point one mile north of the center of the
right-of-way of the Atchison, Topeka & Santa Fe railway as it existed in
1891; thence westerly in a line one mile north of and parallel with the
center of such right-of-way to the meridian one hundred thirteen degrees
twenty minutes west longitude, as defined by the Mohave-Yavapai county
boundary survey of 1908; thence north along such meridian line as
defined to the point where such meridian line intersects the Colorado
river; thence up the centerline of the Colorado river to the mouth of Kanab
creek; thence up Kanab creek to a point where such creek intersects the
boundary line between Utah and Arizona, being approximately the thirty-
seventh parallel of north latitude; thence east along such boundary to its
intersection with the meridian of one hundred ten degrees forty-five
minutes west longitude, the place of beginning.

Coconino County lies in the mountain and plateau range of north central
Arizona. Its landscape is characterized as rugged mountains, deep canyons, and thick
forests of pine, fir, juniper, pifion, aspen and oak. Between the mountains and canyons
are high plateaus with some grasslands. The highest point in the county is Humphrey's
Peak located in the San Francisco Mountains at 12,633 feet above sea level at latitude
35°20'45"North and longitude 111°40'30"West. The lowest point in the county is in the
Grand Canyon on the Colorado River at 2,400 feet above sea level at latitude
25°53'00"North and longitude 113°18'00"West.

Coconino County was established in 1891 and is the largest county in the state.
On the north and northeast is the Grand Canyon, one of the world's most well-known
natural wonders. In the north and east is Lake Powel]l and the Colorado River, the
Kaibito and Moenkapi Plateaus, and Painted Desert of the Navajo Reservation. The -
Coconino and Kaibab Nabional Forests lie to the south, with the San Francisco Peaks,
the tallest in the state, in the center just north of Flagstaff.
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The major population centers of Coconino County are the cities of Flagstaff,
which is also the county seat, Fredonia, Page, Grand Canyon Village, Williams, Sedona,
Seligman, Ash Fork, and Tuba City. Smaller towns or settlements located in Coconino
County are Munds Park, Winona, Leupp, Two Guns, Mormon Lake, Supai, Tusayan,
Cameron, and a number of Native American villages and settléments on the Navajo
Reservation. The major commercial industries of Coconino County are ranching and
tourism. In earlier days, logging, timber and lumber was very important to the
economy of the county, but has since decreased. The racial makeup of the county is
63.09% Caucasiar, including 10.94% Hispanic or Latino; 28.51% Native American and
the balance from other races. 18.59 % of the population speak Navajo at home and
6.58% speak Spanish.

Interstate 17, Highways 87, 89, and 160 are the main north-south corrideors of
transportation, and Interstate 40, Highways 64 and 180 are the principal corridors
running east and west. The main line of the BNSF Railroad (Burlington Northern
Santa Fe) runs east and west through the center of the county, generally paralleling
Interstate 40. (This railroad was formerly known as the Atchison Topeka and Santa Fe
Railroad until merging with Burlington Northern Railroad in 1996). AMTRAK has a
passenger station in Flagstaff with daily service east toward Chicago and west toward
Los Angeles. A tourist train provides daily service from Williams to the South Rim of
the Grand Canyon. Flagstaff’'s Pulliam Airport is just south of Flagstaff and is served by
two commercial airlines. The Grand Canyon National Park Airport is a public airport
located in Tusayan near the South Rim of the Grand Canyon. Greyhound Bus Lines has
a terminal in Flagstaff and service is available along the two interstates, north and south
on Interstate 17 and east and west on Interstate 40.

Flagstaff, the county seat, (latitude 35°11'57"North, longitude 111°37'52" West) is
the largest city in Coconino County with an estimated population of 60,220 in 2008.

Flagstaff lies to the south of the middle of the county in the shadow of Mt. Elden, just
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south of the San Francisco Peaks. If is on the western side of the largest contiguous
Ponderosa pine forest in the continental United States. It is the home of Lowell
Observatory where the planet Pluto was discovered in 1930 and the United States Naval
Observatory Flagstaff Station, whose personnel discovered Iluto’s satellite or moon,
Charon in 1978. Also located in Flagstaff is the Northern Arizona University, one of the
three universities in Arizona, Coconino Community College, the Museum of Northern
Arizona, and the United States Geological Survey Flagstaff Station. It has its own
symphony orchesfra. and many other cultural activities and events.

Major areas of interest in Coconino County are Grand Canyon National Park,
Painted Desert, Glen Canyon Dam and Lake Powell, Wupatki National Monument and
Sunset Crater, Meteor Crater, Arizona Snow Bowl in the San Francisco Mountains,
Museum of Northern Arizona in Flagstaff, Walnut Canyon National Monument and the
Grand Falls of the Little Colorado River. Northern Arizona University is located in
Flagstaff, Arizona, and Navajo Army Depot, operated by the Arizona Army National
Guard is located near Bellemont, west of Flagstaff.

III. Background and Historical Perspectives

A.  Public Trust Doctrine and Equal Footing Doctrine

The reason for the legislative mandated study of navigability of watercourses
within the state is to determine who holds title to the beds and banks of such rivers and
watercourses. Under the public trust doctrine, as developed by common law over
many years, the tidal lands and beds of navigable rivers and watercourses, as well as
the banks up to the high water mark, are held by the sovereign in a special title for the
benefit of all the people. In quoting the U.S. Supreme Court, the Arizona Court of
Appeals described the public trust doctrine in its decision in The Center for Lew v.

Hassell, 172 Ariz. 356, 837 P.2d 158 (App.1991), review denied QOctober 6, 1992.

An ancient doctrine of common law restricts the sovereign’s ability to

dispose of resources held in public trust. This doctrine, integral to

watercourse sovereignty, was explained by the Supreme Court-in Hlinois

Cent. R.R. v. Illinois, 146 US. 387, 13 S.Ct 110, 36 L.Ed. 1018 (1892). A
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state’s title to lands under navigable waters is a title different in character
from that which the State holds in lands intended for sale. ... Itis a title
held in trust for the people of the State that they may enjoy the navigation
of the waters, carry on commerce over them, and 1)1,ave liberty of fishing
therein freed from the obstruction or interference of private parties. Id. at
452, 13 S.Ct. at 118; see also Martin v. Waddell, 41 US. (16 Pet.) at 413
(describing watercourse sovereignty as “a public trust for the benefit of
the whole community, to be freely used by all for navigation and fishery,
as well for shellfish as floating fish”).

Id., 172 Ariz. at 364, 837 P.2d at 166.

This doctrine is quite ancient and was first formally codified in the Code of the
Roman Emperor Justinian between 529 and 534 A.D.! The provisions of this Code,
however, were based, often verbatim, upon much earlier institutes and journals of
Roman and Greek law. Some historians believe that the doctrine has even earlier
progenitors in the rules of travel on rivers and waterways in ancient Egypt and
Mesopotamia. This rule evolved through common law in England which established
that the king as sovereign owned the beds of commercially navigable waterways in
order to protect their accessibility for commerce, fishing and navigation for his subjects.
In England the beds of nonnavigable waterways where transportation for commerce
was not an issue were owned by the adjacent landowners.

This principle was well established by English common law long before the
American Revolution and was a part of the law of the American colonies at the time of
the Revolution. Following the American. Revolution, the rights, duties and
responsibilities of the crown passed to the thirteen new independent states, thus
making them the owners of the beds of commercially navigable streams, lakes and
other waterways within their boundaries by virtue of their newly established
sovereignty. The ownership of trust lands by the thirteen original states was never
ceded to the federal government. However, in exchange for the national government's
agreeing to pay the debts of the thirteen original states incurred in financing the
Revolutionary War, the states ceded to the national government their undeveloped

western lands. In the Northwest Ordinance of 1787, adopted just prior to the

! Puiting the Fublic Trust Docirine to Work, David C. Slade, Esq. (Nov. 1990}, pp. xvil anc 4.
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ratification of the U. S. Constitution and subsequently re-enacted by Congress on
August 7, 1789, it was provided that new states could be carved out of this western
territory and allowed to join the Union and that they "shall be admitted . . . on an equal
footing with the original states, in all respects whatsoever.” (Ordinance of 1787 The
Northwest Territorial Government, § 14, Art. V, 1 stat. 50. See also U. 5. Constitution,
Art. IV, Section 3). This has been interpreted by the courts to mean that on admission to
the Union, the sovereign power of ownership of the beds of navigable streams passes
from the federal government to the new state. Pollard’s Lessee v. Hagan, et ol.,, 44 US. (3
How.) 212 (1845), and Utah Division of State Lands v. United States, 482 U.3. 193 (1987).

In discussing the equal footing doctrine as it applies to the State’s claim to title of

beds and barks of navigable streams, the Court of Appeals stated in Hassell:

The state’s claims originated in a common-law doctrine, dating back at
least as far as Magna Charta, vesting title in the sovereign to lands affected
by the ebb and flow of tides. See Martin v. Waddell, 4%1U.S. (16 Pet:) 367,
412-13, 10 L.Ed. 997 (1842). The sovereign did not hold these lands for
Erivate usage, but as a “high prerogative trust ..., a public trust for the

enefit of the whole community.” Id. at 413. In the American Revolution,
“when the people ... took into their own hands the powers of
sovereignty, the prerogatives and regalities which before belong either to
the crown or the Parliament, became immediately and rightfully vested in
the state.” Id. at 416.

Although watercourse sovereignty ran with the tidewaters in En%land, an
island country, in America the doctrine was extended to navigable inland
watercourses as well. See Barney v. Keokuk, 94 U.S. 324, 24 L.Ed. 224 (1877);
Illinois Cent. R.R. v. Illincis, 146 U.S. 387, 434, 13 S.Ct. 110, 111, 36 L.Ed.
1018 (1892). Moreover, by the “equal footing” doctrine, announced in
Pollard’s Lessee v. Hagan, 44 U.S. (3 How.) 212, 11 L.Ed. 565 (1845), the
Supreme Court attributed watercourse sovereignty to future, as well as
then-existent, states, The Court reasoned that the United States
overnmert held lands under territorial navigable waters in trust for
uture states, which would accede to sovereignty on an “equal footing”
with established states upon admission to the Union. Id. af 222-23, 229
accord Montana v, United States, 450 11.S. 544, 101 S.Ct. 1245, 67 L.Ed.2d 493
(1981); Land Department v. O'Toole, 154 Ariz. 43, 44, 739 P.2d 1360, 1361

(App. 1987).

The Supreme Court has grounded the states” watercourse sovereignty in

the Constitution, observing that “[t]he shores of navigable waters, and the

soils under them, were not granted by the Constifution to the United

States, but were reserved to the states respectively.” Pollard’s Lessee, 44

U.5. (3 How.) at 230; see also Oregon ex rel. State Land Board v. Corvallis Sand

& Gravel Co., 429 U.S. 363, 374, 97 S.Ct. 582, 589, 50 L.Ed.2d 550 (1977}
8



(states’ “title to lands underlying navigable waters within [their]
boundaries is conferred . . . by the [United States] constitution itself”).

1d., 172 Ariz. 359-60, 837 P.2d at 161-162.

In the case of Arizona, the "equal footing” doctrine means that if any stream or
watercourse within the State of Arizona was navigable on February 14, 1912, the date
Arizona was admitted to the Union, the title to its bed is held by the State of Arizona in
a special title under the public trust doctrine. If the stream was not navigable on that
date, ownership of the streambed remained in such ownership as it was prior to
statehood—the United States if federal land, or some private party if it had previously
been patented or disposed of by the federal government--and could later be sold or
dispased of in the manner of other land since it had not been in a special or trust title
under the public trust doctrine. Thus, in order to determine title to the beds of rivers,
streams, and other watercourses within the State of Arizona, it must be determined
whether or not they were navigable or nonnavigable as of the date of statehood.

'B.  Legal Precedent to Current State Statutes -

Until 1985, most Arizona residents assumed that all rivers and watercourses in
Arizona, except for the Colorado River, were nonnavigable and accordingly there was
no problem with the title to the beds and banks of any rivers, streams or other
watercourses.? However, in 1985 Arizona officials upset this long-standing assumption
and took action to claim title to the bed of the Verde River. Land Department v. O'Toole,
154 Ariz. 43, 739 .2d 1360 (App. 1987). Subsequently, various State officials alleged
that the State might hold title to certain lands in or near other watercourses as well. Id.,
154 Ariz. at 44, 739 P.2d at 1361. In order to resolve the title questions to the beds of

Arizona rivers and streams, the Legislature enacted a law in 1987 substantially

2117 1865, the Arizona Territorial Legislature declared the Colorado river to be “navigable.” See Memorial
of the Legislature of Arizona, 38* Cong. 27 Sess., Mis. Doc. No. 17 (January 25, 1865). The Territorial
Legislature, in its first session, expressiy held that “ihe Colorado River is the pnlv navigable water in this
Territory . ...” Id. {emphasis added)




relinquishing the state’s interest in any such lands.* With regard to the Gila, Verde and
Salt Rivers, this statute provided that any record title holder of lands in or near the beds
of those rivers could obtain a quitclaim deed from the State Land Commissioner for all
of the interest the sate might have in such lands by the payment of a quitclaim fee of
$25.00 per acre. The Arizona Center for Law in the Public Interest filed suit against
Milo J. Hassell in his capacity as State Land Comimmissioner, claiming that the statute
was unconstitutional under the public trust doctrine and gift clause of the Arizona
Constitution as no déterm'mation had been made of what interest the state had in such
lands and what was the reasonable value thereof so that it could be determined that the
state was getting full value for the interests it was conveying. The Superior Court
entered judgment in favor of the defendants and an appeal was taken. In its decision in
Hassell, the Court of Appeals held that this statute violated the public trust doctrine and
the Arizona Constitution and further set forth guidelines under which the state could
set up a procedure for determining the navigability of rivers and watercourses in
Arizona. In response to this decision, the Legislature established the Arizona Navigable
Stream Adjudication Commission and enacted the statutes pertaining to its operation.
1992 Arizona Session Laws, Chapter 297 (1992 Act). The charge given to the
Commission by the 1992 Act was to conduet full evidentiary public hearings across the
state and to adjudicate the State’s claims to ownership of lands in the beds of
watercourses. See generally former A R.S. §§ 37-1122 to 37-1123.

The 1992 Act provided that the Commission would make findings of navigability
or nonnavigability for each watercourse. See former A.RS. § 37-1128(A). Those
findings were based upon the “federal test” of navigability in former A.R.5. § 37-

1101(6). The Commission would examine the “public trust values” assodated with a

3 Prior to the enactment of the 1987 statute, the Legislature made an attempt to pass such a law, but the same was
vetoed hy the Governor. The 1987 enactment was signed by the Govemnor and became law. 1987 Arizona Sessions

Law, Chapter 127,
10



particular watercourse only if and when it determined that the watercourse was
navigable. See former AR.S. §§ 37-1123(A)(3), 37-1128(A).

The Commission began to take evidence on certain watercourses during the fall
of 1993 and spring of 1994. In light of perceived difficulties with the 1992 Act, the
Legislature revisited this issue during the 1994 session and amended the underlying
legislation. See 1994 Arizona Session Laws, c¢h. 178 (“1994 Act").. Among other things,
the 1994 Act provided that the Comunission would make a recommendation to the
Legislature, which would then hold additional hearings and make a final determination
of navigability by passing a statute with respect to each watercourse. The 1994 Act also
established certain presumptions of nonnavigability and exclusions of some types of
evidence.

Based upon the 1994 Act, the Commission went forth with its job of compiling
evidence and making a determination of whether each watercourse in the state was
navigable as of February 14, 1912. The Arizona State Land Department issued technical
reports on each watercourse, and numerous private parties and public agencies
submitted additional evidence in favor of or opposed to navigability for particular
watercourses. See, Defenders of Wildlife v. Hull, 199 Ariz. 411, 416, 18 P.3d 722, 727 (App.
2001). The Commission reviewed the evidence and issued reports on each watercourse
which were transmitted to the Legislam_‘re.. The Legislature then enacted legislation
relating to the navigability of each specific watercourse. The Court of Appeals struck
down that legislation in its Hull decision, finding that the Legislature had not applied
the proper standards of navigability. Id. 199 Ariz. at 427-28, 18 P.2d at 738-39.

In 2001, the Legislature again amended the underlying statute in another attempt
to comply with the Court’s pronouncements in FHassell and Hull. See, 2001 Arizona
Session Laws, ch. 166, § 1. The 2001 legislation now governs the Commission in making

its findings with respect to the small and minor watercourses in Coconino County.



IV. Issues Presented

The applicable Arizona statutes state thai the Commission has jurisdiction to
determine which, if any, Arizena watercourses were “navigable” on February 14, 1912
and for any watercourses determined to be navigable, to identify the public trust

values. A.R.S. §37-1123. ARS. § 37-1123A provides as follows:

A.  The commission shall receive, review and consider all
relevant historical and other evidence presented to the commission by the
state land department and by other persons regarding the navigability or
nonnavigability of watercourses in this state as of February 14, 1912,
together with "associated public trust values, except for evidence with
respect to the Colorado river, and, after public hearings conducted
pursuant to section 37-1126;

1 Based only on evidence of navigability or nonnavigability,
determine which watercourses were not navigable as of February 14, 1912.

2. Based only on evidence of navigability or nonnavigability,
determine which watercourses were navigable as of February 14, 1912,

3. In a separate, subsequent proceeding pursuant to section

37-1128, subsection B, consider evidence of public trust values and then

~ identify and make a public report of any public trust values that are now
associated with the navigable watercourses.

A.R.S. §§ 37-1128A and B provide as follows:

A.  After the commission completes the public hearing with
respect to a watercourse, the commission shall again review all available
evidence and render its determination as to whether the particular
watercourse was navigable as of February 14, 1912, If the preponderance
of the evidence establishes that the watercourse was navigable, the
commission shall issue its determination confirming the watercourse was
navigable. If the preponderance of the evidence fails to establish that the
watercourse was navigable, the commission shall issue its determination
confirming that the watercourse was nonnavigable.

B. With respect to those watercourses that the commission
determines were navigable, the commission shall, in a separate,
subsequent proceeding, identify and make a public report of any public
trust values associated with the navigable watercourse.

Thus, in compliance with the statutes, the Commission is required to collect
evidence, hold hearings, and determine which watercourses in existence on
February 14, 1912, were navigable or nonnavigable. This report pertains to all of the
small and minor watercourses in Coconino County, Arizona, and excludes the Colorado
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River and Little Colorado River. In the hearings to which this report pertains, the
Commission considered all of the available historical and sclentific data and
informatior;, documents and cther evidence relating to the issue of navigability of the
small and minor watercourses in Coconino County, Arizona, as of February 14, 1912,
Public trust values were not considered in these hearings but will be considered
in separate, subsequent proceedings, if required. AR.S. §§ 37-1123A3 and 37-1128B. In
discussing the use of an administrative body such as the Commission on issues of
navigability and public trust values, the Arizona Court of Appeals in its decision in
Hassell found that the State must undertake a “particularized assessment” of its “public

trust” claims but expressly recognized that such assessment need not take place in a
“full blown judicial” proceeding.

We do not suggest that a full-blown judicial determination of historical
navigability and present value must precede the relinquishment of any
state claims to a particular parcel of riverbed land. An administrative
process might reasonably permit the systematic investigation and
evaluation of each of the state’s claims. Under the present act, however,
we cannot find that the gift clause requirement of equitable and
reasonable consideration has been met.

Id., 172 Ariz. at 370, 837 P.2d at 172.
The 2001 Hull court, although finding certain defects in specific aspects of the

statute then applicable, expressly recognized that a determination of “navigability” was
essental to the State having any “public trust” ownership claims to lands in the bed of a
particular watercourse:

The concept of 11avi%abﬂity is “essentially intertwined” with public trust
discussions and “[t]he navigability question often resolves whether any

ublic trust interest exists in the resource at all.” Tracy Dickman
7obenica, The Public Trust Doctrine in Arizona’s Streambeds, 38 Ariz.L.Rev.
1053, 1058 (1996). In practical terms, this means that before a state has a
recognized public trust interest in its watercourse bedlands, it first must
be determined whether the land was acquired through the equal footing
doctrine. However, for bedlands to pass to a state on equal footing
grounds, the watercourse overlying the land must have been
“navigable” on the day that the state entered the union.

199 Ariz. at 418, 18 P.3d at 729 (alzo citing O'Toole, 154 Ariz. at 45, 739 P.2d at 1362

(emphasis added).



The Legislature and the Court of Appeals in Hull have recognized that, unless
the watercourse was “navigable” at statehood, the State has no “public trust”
ownership claim to lands along that watercourse. Using the language of Hassell, if the
watercourse was not “navigable,” the “validity of the equal footing claims that [the
State] relmquishes” is zero. Hassell, 172 Ariz. at 371, 837 P.2d at 173. Thus, if there is no
claim to relinguish, there is no reascn to waste public resources determining (1) the
value of any lands the State might own if it had a claim to ownershilﬁ, (2) “equitable
and reasonable considerations” relating to claims it might relinquish without
compromising the “public trust,” or (3) any conditions the State might want to impose
on transfers of its ownership interest. See id.

V.  Burden of Proot

The Commission in making its findings and determinations utilized the standard

of the preponderance of the evidence as the burden of pnl)of as to whether or not a

stream was navigable or nonnavigable. A.R.S. § 37-1128A provides as follows:

After the commission completes the public hearing with respect to a
watercourse, the commission shall again review all available evidence and
render its determination as to whether the particular watercourse was
navigable as of February 14, 1912. If the preponderance of the evidence
establishes that the watercourse was navigable, the commission shall issue
its determination confirming that the watercourse was navigable. If the
preponderance of the evidence fails to establish that the watercourse was
navigable, the commission shall issue its determination confirming that
the watercourse was nonnavigable.

This statute is consistent with the decision of the Arizona courts that have considered
the matter. Hull, 199 Ariz. at 420, 18 P.3d at 731 (".. . a ‘preponderance’ of the evidence
appears to be the standard used by the courts. See, e.g., North Dakota v. United States,
072 F2d 235-38 (Sth Cir. 1992)"); Hassell, 172 Ariz. at 363, n. 10, 837 P.2d at 165, n. 10
(The question of whether a watercourse 18 navigable is one of fact. The burden of procf
rests on the party asserting navigability ...”); O'Tocle, 154 Ariz. at 46, n. 2, 739 P.24d at

1363, n. 2.



The most commonly used legal diclionary contains the following definition of
“preponderance of the evidence”:

Evidence which is of greater weight or more convincing than the evidence
which is offered in opposition to it; that is, evidence which as a whole
shows that the fact sought to be proven is more probable than not. Braud
v. Kinchen, La.App., 310 50.2d 657, 659. With respect to burden of proof in
civil actions, means greater weight of evidence, or evidence which is more
credible and convincing to the mind. That which best accords with reason
and probability. The word “preponderance” means something more than
“weight”; it denotes a superiority of weight, or outweighing. The words
are not synonymous, but substantially different. There i1s generally a
“weight” ‘of evidence on each side in case of contested facts. But juries
cannot properly act upon the weight of evidence, in favor of the one
having the onus, unless it overbears, in some degree, the weight upon the
other side.

Black’s Law Dictionary, 1064 (5th ed. 1979).

The “preponderance of the evidence” standard is sometimes referred to as
requiring “fifty percent plus one” in favor of the party with the burden of proof. One
could imagine a set of scales. If the evidence on each side weighs exactly evenly, the
party without the burden of proof must prevail. In order for the party with the burden
to prevail, sufficient evidence must exist in order to tip the scales (even slightly) in its

favor. See, generally, United Stafes v. Fatico, 458 1U.S. 388, 403-06 (E.D. N.Y. 1978), aff'd



603 F.2d 1053 (2nd Cir. 1979), cert. denied 444 U.S. 1073 (1980); United States v. Schipani,
289 F.Supp. 43, 56 (E.D. N.Y. 1968), aff’d, 414 F.2d 1262 (2nd Cir. 1969).
V1. Standard for Determining Navigability

The statute defines a navigable watercourse as foliows:

“Navigable” or “navigable watercourse” means a watercourse that
was in existence on February 14, 1912, and at that time was used or was
susceptible to being used, in its ordinary and natural condition, as a
highway for commerce, over which trade and travel were or could have
been conducted in the customary modes of trade and travel on water.

AR.S.§37-1101(5).

The foregoing statutory definition is taken almost verbatim from the T.S.
Supreme Court decision in The Daniel Ball, 77 U.S. (10 Wall) 557, 19 L.Ed. 999 (1870),
which is considered by most authorities as the best statement of navigability for ﬁtle

purposes. * In its decision, the Supreme Court stated:

Those rivers must be regarded as public navigable rivers in law which are
navigable in fact. And they are navigable in fact when they are used, or
are susceptible of being uséd, in their ordinary condition, as highways for
commerce, over which trade and travel are or may be conducted m the
customary modes of trade and travel on water.

% In a recent Memorandum Decision of the Arizona Court of Appeals, the Defenders of Wildlife and
others through their representative, Arizona Center for Law in the Public Interest, attacked the
constitutionality of the burden of proof for navigability determination by the Commission specified in
ARS. § 37-1128(A). In that case, the Defenders claimed that the burden of proof specified in the statute
conflicts with federal law and should be declared invalid because it is contrary to a presumption
favoring sovereign ownership of bedlands. In discussing and rejecting Defenders position the Court
stated; “. .. In support of this argument, Defenders cite to our decision in Defenders, see 199 Ariz. At
426, 1 54, 18 P.3d at 737, and to United States v. Oregon, 295 U5, 1, 14 (1935). Bul neither of these
decisions held that the burden of proof in a navigability determination must be placed on the party
opposing navigability. Moreover, this court has twice stated that the burden of proof rests on the party
asserting navigability. Hassell, 172 Ariz. At 363 n. 10, 837 P.2d at 165 n. 10; O'Tocle, 154 Ariz. Atd6n. 2,
739 P2d at 1363 n. 2. We have also recognized that a “preponderance’ of the evidence appears to be the
standard used by the courts” as the burden of proof. Defenders, 199 Ariz. At 420, 1 23, 18 I'.3d at 731
(citing North Dakota v. United States, 972 F.2d 235, 237-38 (8 Cir, 1992)). Defenders have not cited any
persuasive authority suggesting that these provisions in § 37-1128(A) are unconstitutional or contrary
to federal faw. We agree with this court’s prior statements and conclude that neither placing the
burden of proof on the proponents of navigability nor specifying the burden as a preponderance of the
evidence viclates the State or Federal Constitutions or conflicts with federal law.” State of Arizona v.
Honorable Fdward O. Burke 1 CA-8A 02-0268 and 1 CA-SA 02-0269 (Consolidated); Arizona Court of
Appeals, Division One, (Memorandum Decision filed December 23, 2004}

5 The Daniel Ball was actuaily an admiralty case, but the U.5. Supreme Court adopted its definiticn of navigability
in title and equal footing cases. Utah v. United Stares, 403 158, 9, 91 S.Ct. 1775, 29 LE4.2 279 {1971) and
United States v. Oregon, 295 U.8. 1, 55 S.Ct. 610, 70 L.EA.2 1263 (1935).
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77 U.S. at 563,
In a later opinion in U. S. v. Holt Bank, 270 U.S. 46 (1926}, the Supreme Cout

stated:

[Waters] which are navigable in fact must be regarded as navigable in law;
that they are navigable in fact when they are used, or are susceptible of
being used, in their natural and crdinary condition, as highways for
commerce, over which trade and travel are or may be conducted in the
customary modes of trade and ravel on water; and further that
navigability does not depend on the particular mode in which such use is
or may be had —whether by steamboats, sailing vessels or flatboats—nor
on an absence of occasional difficulties in navigation, but on the fact, if it
be a fact, that the [water] in its natural and ordinary condition affords a
channel for useful commerce.

270 U.S. at 55-56.
The Commission also considered the following definitions contained in A.R.S.

§ 37-1101 to assist it in determining whether small and minor watercourses in Greenlee

County were navigable at statehood.

11.  “"Watercourse” means the main body or a portion or reach of
any lake, river, creek, stream, wash, arroyo, channel or other body of
water. Watercourse does not include a manmade water conveyance
sKstem described in paragraph 4 of this section, except to the extent that
the system encompasses lands that were part of a natural watercourse as
of February 14, 1912. '

5. "Navigable" or “"navigable watercourse” means a
watercourse that was in existence on February 14, 1912, and at that time
was used or was susceptible to being used, in its ordinary and natural
condition, as a highway for commerce, over which trade and travel were
or could have been conducted in the customary modes of trade and travel
on water,

3. "Highway for commerce” means a corridor or conduit within
which the exchange of goods, commodities or property or the
transportation of persons may be conducted.

2. "Bed" means the land lying between the ordinary high
watermarks of a watercourse.

6. "Ordinary high watermark" means the line on the banks of a
watercourse established by fluctuations of water and indicated by
physical characteristics, such as a clear natural line impressed on the bank,
shelving, changes in the character of the soil, destruction of terrestrial
vegetation or the presence of lifter and debris, or by other appropriate
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means that consider the characteristics of the surrounding areas. QOrdinary
high watermark does not mean the line reached by unusual floods.

8. “Public trust land” means the portion of the bed of a
watercourse that is located in this state and that is determined to have

been a navigable watercourse as of February 14, 1912, Public trust land
does not include Tand held by this state pursuant to any other trust.

Thus, the State of Arizona in its current statutes follows the federal test for
determining navigability.
VII. Evidence Received and Considered by the Commission

Pursuant to A.R.S. § 37-1123, and other provisions of Title 37, Chapter 7, Arizona
Revised Statutes, the Commission received, compiled, and reviewed evidence and
records regarding the navigability and nonnavigability of small and minor
watercourses located in Coconino County, Arizona. Evidence consisting of studies,
written documents, newspapers and other historical accounts, pictures and testimony
were submitted. A ‘comprehensive study entitled "Final Report - Small & Mmor
Watercourses Analysis for Coconino County, Arizona” prepared by Stantec Consulting
Inc., in association With JE Fulier[Hydrologjf & Geomorphology, Inc., under supervision
of the Arizona State Land Department, dated October, 2000, was submitted. The
Commission also considered documents, studies, and reports subrnitted mainly in
conjunction with the studies on the Little Colorado River and Verde River by the
Arizona Center for Law in the Public Interest, the Central Arizona Paddlers Club
(Dorothy Riddle), Chicago Title Insurance Company, Arizona Audubon Coundil,
Winkelman Natural Conservation District and several individuals, including Timothy
Flood, A. Ralph Curtis and Richard Lee Duncan. The list of evidence and records,
together with a summarization is attached as Exhibit "E". The Commission also heard .
testimony and received and considered evidence at the public hearing on small and
minor watercourses located in Coconino County, Arizona, held in Flagsta{f, Arizona, on

July 14, 2005. The minutes of the hearing are attached hereto as Exhibit "D".



A, Small & Minor Watercourses Analysis for Coconino County, Arizona

1. Analysis Methods

Due to the large number of small and minor watercourses located in
Coconino County, Arizona (5,276 watercourses, of which 4,977 are unnamed), it is
impractical and unnecessary to consider each watercourse with the same detail that the
Commission considered major watercourses. The study of small and minor
watercourses developed by Stantec Consulting Inc. and its associate ]. E. Fuller
Hydrology & Geomorphology, Inc. provided for an evaluation using a fllree41.e\rel
process which contained criteria that would Ee necessarily present for a stream to be
considered navigable® A master database listing all small and minor watercourses was
developed from the Arizona Land Resource Information System (ALRIS) with input
from the U. S. Geological Survey, the U. 5. Environmental Protection Agency and other
agencies and sources. The final version of the master database called "Streams" includes
a hydrological unit code (HUC), segment number, mileage, watercourse type and
watercoﬁrse name, if available. Thus there is a hydrological unit code for each of the
segments of the 5,276 small and minor watercourses in Coconino County, Arizona. In
addition, the database locates each segment by section, township, and range. Some of
the satellite databases discussed below also locate certain significant reference points by

latitude and longitude.

Using the master database, the contractor also set up six satellite databases, each
relating to a specific stream characteristic or criterion, that would normally be found in
a watercourse considered to be navigable or susceptible of navigability. These stream

criteria are as follows:

1. Perennial stream flow;
2. Dam located on stream;
3. Fish found in streamy

® The three-level process begins with a presumption and bypothesis that each stream is navigable, Analysis at each

fevel attempts (o reject that hypothesis. Fuller Final Report for Mohave County, November 22, 2002,
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4, Historical record of boating;

5. Record of modern boating; and

6. Special status (other water related characteristics, including in-stream flow

application and/or permit, unique waters, wild and scenic, riparian, and
preserve;.

All watercourses were evaluated at level one which is a binary (yes or no) sorting
process as to whether or not these characteristics are present. For a stream or
watercourse not to be rejected at level one, it must be shown that at Ieasf one of these
characteristics is present. If none of these characteristics are present, the stream or
watercourse is determined to require no further study and is rejected at level one as
having no characteristics of navigability.

All streams and watercourses surviving the level one sorting (i.e., determined to
have one or more of the above characteristics) are evaluated at Jevel two. The level two
analysis is more qualitative than level one and its assessment requires a more in-depth
analysis to verify and interpret the reasons that caused a particular stream to advance
from level one. Each of the above characteristics on which there was an affirmative
answer at level one is analyzed individually at level two to determine whether the
stream is potentially susceptible to navigation or not susceptible to navigation; for
example, a watercourse that at first appears to be perennial in flow but upon further
analysis is determined to have only a small flow from a spring for a short distance and
therefore cannot be considered perennial for any substantial pertion of the watercourse.

In addition, the level two analysis uiilized a refinement with value engineering
techniques analyzing watercourses with more than one affirmative response at level
one and assigned values to each of the six categories mentioned above. Clearly,
perennial flow, historical boating, and modern boating are more important to the issue
of navigability than the categories of dam impacted, special status, or fish. Thus, for the

purpose of the value engineering study, the following rough values were assigned to
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each of the six categories: historical boating-10, modern boating-8, perennial stream-7,
dam impacted-4, fish-4, and special status-2. These values were arrived at after much
calculation, analysis and evaluation of each stream having affirmative respenses at level
one. This system is a recognized tool used in value engineering studies, and seven
qualified engineers from the state Land Department and consulting staff of the
contractor participated in determining the values used for each category. This system
establishes that a value in excess of 13 is required for a stream to survive the level two
evaluation and pass to level three for consi_deration.} Thus, a stream having both .
perennial flow and historical boating (sum value of 17), or a combination of the values
set for other criteria equaling more than 13, would require that the stream pass to
evaluation at level three. If a stream does not have a sum value greater than 13, it is
determined to require no further study and is rejected at level fwo as having insufficient
characteristics of navigability.

If a stream survives the evaluation at level two, it goes on to level three which
uses quantitative hydfologic and hydraulic analysié procedures including any stream
gauge data available, as well as engineering estimates of depth, width and velocity of
any water flow in the subject watercourse and comparing the same to minimum
standards required for different types of vessels. Also considered is the configuration
of the channel and whether it contains rapids, boulders, sand bars or other obstacles. If
a stream or watercourse is not rejected or eliminated at level three, it is removed from
this process and subjected to a separate detailed study similar to that performed on a
major watercourse, and a separate report wiil be issued on that stream or wafercotrse.
Since three streams survived the level three analysis, a separate detailed stream

navigability study was performed on each of them and separate reports are included

herein.

7 When this procedurc was first developed, a cutoff value of 11 was established for a stream to survive level two
and pass to level three for evalnation. As the procedurc was refined, the cutofl value of 13 was substitule for 11 as it
was felt to be more accarate. In this case it makes no difference which value is used since no stream has a value

between 11 and 13,
21
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2. Ap(flication of Analysis Methods to Small
and Minor Watercourses in Coconino County

The application of the level one analysis to the 5276 small and minor
watercourses Jocated in Coconino County resulted in 5,147 watercourses or 97.6% being
determined as not having any of the six characteristics listed above, and these 5,147
were therefore rejected or eliminated and did not proceed to a further evaluation at
fevel two. Attached as Exhibit "F" is a list of the watercourses in Coconino County
which were determined to have no characteristics of navigability o-r characteristics
indicating susceptibility of navigability at level one.

Only 129 watercourses, approximately 2.4%, feceived an affirmative response to
one or more of the above characteristics or criteria and were evaluated at level two.
Sixty-seven of these watercourses had only one positive response at level one and, after
further analysis of that affirmative response, were rejected and determined not to have
characteristics of navigability requiring further study. Sixty-two of the watercourses
received an affirmative response to more than one of the characteristics listed but, after
analysis, were determined to have a total value of 13 or less and were rejected and
determined to have insufficient characteristics of navigability or susceptibilify of
navigability to warrant further study. In the value engineering analysis, it was
determined that only fourteen of those watercourses had a sum value of more than 13
when analyzed pursuant to the value engineering techniques and therefore should be
advanced for further study at level three. [t was thus determined that 115 of the
streams analyzed at level two could not be considered as susceptible of navigability and
were therefore rejected at Jevel two. Attached as Exhibit "G” is a list of the 129
watercourses that received a positive response to one or more of the characteristics
listed above and were evaluated at level two. The fourteen streams that survived the
value engineering analysis at level two and were considered at level three are: Qak

Creek, West Clear Creek, Wet Beaver Creek, Fossil Creek, Sycamore Creek, Barbershop
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Canyon, Canyon Creek, Chevelon Creek, Clear Creek, East Clear Creek, Kanab Creek,
Paria River, West Canyon Creek and Tonto Creek.
3. Level Three Analysis for OQak Creek

Oak Creek is located in the southern portion of Coconino County, south of
Flagstaff and the northeastern portion of Yavapai County. 1t received four affirmative
responses in the level one analysis including perennial stream flow, modern boating,
fish in stream and special status.

Qak Creek originates from s'prings at the head of Oak Creek Canyon just south
and west of Flagstaff and flows due south through Sedona and bears west where it
crosses the Yavapai County line, flowing past Comnville to its confluence with the Verde
River. It is approximately 42 miles in length and has a drainage area of 474 squatre
miles. The watershed is bounded by mountains, especially in its upper reach where it
flows through a marrow canyon. Below Sedona the canyon widens and the stream is a
meandering sand and cobble channel with a wide shallow cross section until it flows
into the Verde River. Elevations within the watershed range from 8,656 feet at Mormon
Mountain fo 3,173 feet at its confluence with the Verde River. Vegetation within the
watershed varies from Arizona uplaﬁd desert scrub in the lower elevations to oak,
woodland, and ponderosa pine in the upper elevations. Along Oak Creek the
vegetation includes rich cottonwood, willow and walnut riparian forests, along with a
variety of grasses and reeds. The upper reach consists of a series of boulder-lined
chutes and pools formed in local bedrock like those at Slide Rock State Park. The
channel in this canyon reach is located at the bottom of a deep canyon with near vertical
walls and a small to nonexistent floodplain. The lower reach is a meandering sand and
cobble bed channe! approximately 60 feet wide with occasional bedrock outcroppings
in the bed and barks of the main channel. Oak Creek js perennial throughout its length.

There are three U. S. Geological Survey stream gauges which provide a historical

record of stream flow for Qak Creek. The average annual flow is 90 to 100 cubic feet per
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second (cfs) with the larger flows recorded at the middle gauging station at Sedona.
The months of February, March and April are the highest flow months due to melting
snow in the mountains in the upper watershed. The average depth is one-half foot to
one foot, although it is less where the stream widens out in the lower reach. Boulders
and ripples in the stream make boating difficult, but the stream is listed as a seasonal
boating stream by the Arizona State Parks Department and certain reaches are popular
for canoeing or kayaking during the late winter and early spring when the flow is
highest. The consultants recommended a detailed study for Oak Creek due to the
presence of a perennial flow and reliable recreational anting conditions during a small
portion of the year. Accordingly, this watercourse was not rejected at level three and a
separate detailed study was conducted.
4. Level Three Analysis for West Clear Creek

Wes{ Clear Creek is located in the southernmost portion of Coconino County
above the Mogollon Rim and the east central portion of Yavapai County. It received
three affirmative responses in the level one analysis, including perennial stream flow,
modern boating, and fish in stream.

West Clear Creek originates in the deep canyons of Coconino National Forest in
southern Coconino County north of the Mogollon Rim and just west of Clint's Well. Tt
flows in a westerly direction until it crosses the county line into Yavapai County, and
then veers slightly south until it converges with the Verde River south and east of
Camp Verde after crossing State Highway 260. It is 34.4 miles in length and has a
drainage area or watershed of 293 square miles which drains a portion of the Coconino
National Forest. The watershed is bounded by the mountains of Coconino National
Forest to the north and east and Mogollon Rim and Mogellon Mesa to the south.
Elevations within the watershed range from 8,870 feet at Mahan Mountain to 2,990 feet
At the confiuence of West Clear Creek with the Verde River. Vegetation in the

watershed varies from oak, woodland, and pifion juniper forests in the upper elevations
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to high desert grass and brush in the lower elevations. Along West Clear Creek the
vegetation includes cottonwood, willow, and walnut riparian forests at some locations
as well as a variety of desert grasses and reeds in its Jower reach,

The upper portion of West Clear Creek is in deep canyons and slightly sinuous
cobble and boulder bed channel approximately 25 feet wide in most places. This reach
generally has a narrow deep cross section with a single channel located at the bottom of
a large V-shaped canyon. Slot canyons with bedrock walls occur throughout the reach,
creating pools of up to 20 feet deep and up to 200 feet long. Many locations in the
canyon reach are popular for hiking, swimming and fishing. The floodplain is narrow
in this reach, although some thin floodplain corridors exist. The upper canyon reach of
West Clear Creek is perennial with a base flow of about 15 cfs. The main channel of the
valley or lower reach is a wide braided sand and cobble bed channel due to the
canyon’s widening out. Downstream of State Route 260 the stream widens with a broad
overflow area of up to 200 feet that transition into a wider geologic floodplain. Flow is
perennial in the valley reach, although a small percentage of the flow is lost to
infiltration and irrigation diversions. Low flow in the lower reach is generally in pool
and riffle sequence with occasional braiding.

There is one U.S. Geological Survey stream gauge which is located in Yavapai
County and is near the exit of West Clear Creek from the Canyon reach to the broader
plain reach. The stream gauge data indicate that West Clear Creek is a perennial stream
and has an average mean flow of 67 cfs. The highest seasonal flow occurs during the
months of February, March and April when the snow melts in the upstream forests.
During unusual periods of high precipitation and flooding, the stream flow is much
higher and has recently had a peak flow of 24,800 ofs in 1963. Comparing the stream
flow data with boating criteria, it would appear that portions of the stream could be
boated by low draft canoes or kayaks about 10 percent of the time. Deep pools in the

upper canyon reach would float a variety of boat types, but the largest of these pools is
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less than a couple of hundred feet in length. Impediments to boating in the upper reach
include severely limited access, numerous waterfalls, huge boulder tields, and dense
riparian and aquatic vegetation.

The Arizona State Parks Department lists West Clear Creek as a modern
recreational boating stream, however, generally limited to use by kayaks and canoces
during the period of the normal spring runoff and typically conducted downstream in
the lower reach. There is no history of commerdial boatmg or fishing on this stream.
Due to the presence of perennial flow and records of modern recreational boating, as
well as a rich history of occupation in the Verde Valley along West Clear Creek, the
contractors have recommended a more in-depth study of potential or susceptibility of
navigability of West Clear Creek and, accordingly, this watercourse was not rejected at
level three and a separate detailed study was conducted.

5. Level Three Analysis for Wet Beaver Creek

Wet Beaver Creek is located in the southwestern portion of Coconino County
and the east central portion of Yavapai County. It parallels West Clear Creek to the
north and drains the area of Coconino National Forest north of the West Clear IClreek
watershed, It received four affirmative responses in the level one analysis, including
perennial stream flow, modern boating, fish in stream, and special status.

Wet Beaver Creek originates in the deep canyons of the Coconino National
Forest just west of Happy Jack and flows west with a southerly cant until it crosses the
Yavapai County line, and then flows past Montezuma Well near Montezuma Castle
National Monument to its confluence with the Verde River. It is 30.1 miles in length
and has a drainage area or watershed of 434 square miles. The watershed is bounded
by the mountains and canyons of the Coconino National Forest to the north, east and
south unitl it flows out into the plains in the Verde Valley. Elevations within the
watershed range from 7,713 feet at Mt Nester to 3,083 feet at its confluence with the

Verde River. Vegetation in the watershed varies from cak, weoodland, and pifion
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juniper forests in the upper elevations to high desert grass and brush in the lower
elevations. Along Wet Beaver Creek the vegetation includes cottonwood, willow, and
walnut riparian forests at some locations as well as a variety of desert grasses and reeds
in its lower reach.

The upper portion of Wet Beaver Creek is in deep canyons and slightly sinuous
cobble and boulder bed channel approximately 25 feet wide in most places. This reach
generally has a narrow deep cross section with a single channel located at the bottom of
a large V-shaped canyon. Slot canyons with bedrock walls occur throughout the reach,
creating pools of up to 20 feet deep and up to 200 feet long. Many locations in the
canyon reach are popular for hiking, swimming and fishing. The floodplain is narrow
in this reach, although some thin floodplain corridors exist. The upper canyon reach of
Wet Beaver Creek is perennial with a base flow of about 15 cfs. The main channel of the
valley or lower reach is a wide braided sand and cobble bed channel due to the
canyon's widening out. Downstream of State Route 260 the stream widens with a broad
overflow area of up to 200 feet that transition into a wider geclogic floodplain. Flow is
perennial in the valley reach, although a small percentage of the flow is lost to
infiltration and irrigation diversions. Low flow in the lower reach is generally in poal
and riffle sequence with occasional braiding.

There are two US. Geological Survey stream gauges on Wet Beaver Creek, the
lower one being near the confluence with the Verde River near Camp V erde and the
other being about halfway long its length upstream from Rimrock and downstream
from the Wet Beaver Wilderness. The average mean flow at the upper gauging station
is 36 cfs and at the lower, 125 cfs. Comparing the stream flow data with boating criteria,
it would appear that portions of the stream could be boated by low draft canoes or
kayaks about 10 percent of the time. Deep pools in the upper canyon reach would float
a variety of boat types, but the largest of these pools is less than a couple of hundred
feet in length. Impediments to boating in the upper reach include severely limited
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access, numerous waterfalls, huge boulder fields, and dense riparian and aquatic
vegetation,

The Arizona State Parks Department lists Wet Beaver Creek as a modern
recreational boating stream, however, generally limited to use by kayaks and canoes
during the period of the normal spring runoff and typically conducted downstream in
the lower reach. There is no history of commercial boating or fishing on this stream.
Due to the presence of perennial flow and records of modern recreational boating, as
well as a rich history of occupation in the Verde Valley along Wet Beaver Creek, the
contractors have recommended a more in-depth study of potential or susceptibility of
navigability of Wet Beaver Creek and, accordingly, this watercourse was not rejected at
level three and a separate detailed study was conducted.

6. Level Three Analysis for Fossil Creek

Fossil Creek is located in the southernmost portion of Coconino County where it
drains the Fossil Springs Wilderness and flows in a southwesterly direction forming the
boundary between Gila County and Yavapai County. It received three affirmative
regponses in the level one analysis, including perennial flow, fish in stream and
impacted by a dam.

Fossil Creek drains the western extent of the Mogollon Rim and flows into the
Verde River. Tt is 16.5 miles in length and drains a watershed of 140 square miles. The
watershed ranges in elevation from 7,858 feet at Twenty-nine Mile Butte to 2,554 feet at
the Verde River/Fossil Creek confluence. Vegetation within the watershed varjes from
Arizona upland desert scrub in the lower elevations to cak woodland and juniper in the
upper elevations. Vegetation along Fossil Creek is rich and flourishing and includes
cottonwood, willow, and walnut riparian forests at some locations, as well as a variety
of grasses and reeds.

The main channel of the mountain canyon reach upstream from Fossil Springs is

a steep step-pool pattern controlled by local bedrock. The average width of the channel
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is about 40 feet and the streambed materials range from coarse sands to large cobbles
and boulders. The floodplain is small to non-existent with a narrow cord of riparian
vegetation. This reach is ephermeral.

Reach No. 2 between Fossil Springs and the Fossil Creek Dam is surrounded by 2
rich riparian habitat as a result of constant runoff of approximately 43 cfs from several
springs. The channel ranges from 20 to 45 feet in width and the floodplain is up to 60
foet wide. The streambed is in the deep bedrock canyon walls and contains fine sands
and cobbles with a classic pool and riffle sequence. This reach is perennial..

The lower portion of this stream which is downstream from Fossii Creek Dam
consists of a cobble and boulder bed channel ranging from 30 to 50 feet wide. Small slot
canyons and deep pools are scattered throughout the reach. Fish and other aquatic life
are present in this area. Travertine rock forms pools and sills throughout the reach.
The floodplain widths reach 100 feet but are confined by bedrock and steep canyon
walls up to the Verde River confluence. This reach is considered petrernial.

Fossil Creek Dam was constructed prior to statehood in 1912. Water has been
diverted from this creek at the dam site since prior to statehood for the hydroelectric
power plant located near Childs. The dam was decommissioned in 2000 and removed
in 2007 and 2008. The absence of this diversion has increased the amount of flow but
not enough to make the stream susceptible of navigability.

There are no U. §. Geological Survey stream gauges on Fossil Creek, but gauge
data for the Fossil Creek diversion pipeline to the power plant was available, as well as
gauge data from nearby watersheds. The highest normal mean flow on Fossil Creek is
between 40 and 50 ofs, although a peak discharge during a 50-year flood could range as
high as 17,000 cfs. Comparing the boating criteria and hydrological data for Fossil
Creek with approved boating criteria indicates thét during normal flow the creek can be
utilized by low draft canoes, kayaks and other recreational craft in a portion of its

reaches, particularly the large pools which are less than a few hundred feet in length.
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The removal of Fossil Creek Dam has added to the flow in the Jower two reaches of
Fossil Creek, however, due to the steep slopes, small waterfalls and rapids, and
overhanging vegetation, commercial boating or boating in an upstream direction would
not be possible. There is no history of boating on this stream and no history of
commercial fishing.

In view of the foregoing, Fossil Creek was considered as not susceptible to
navigability during its ordinary‘ flow and was therefore rejected at level three.

7. Level Three Analysis for Sycamore Creek

Sycamore Creek is located in the south central portion of Coconino County and
the north central portion of Yavapai County. Its headwaters lie to the west of Bellemont
and Camp Navajo Military Reservation, and it flows in a southerly direction through
the Syéamore Cany Wilderness Area, crossing the Yavapai County line and flowing into
the Verde River near Perkinsville. Sycamore Creek was named after the historical
Sycamore Townsite located at its mouth. It received three affirmative responses in the
level one analysis, including perennial flow, fish in stream, and special status.

Sycamore Creek drains a portion of the Coconino Plateau. It is 38.1 miles in
length and drains a watershed of 348 square miles. The watershed ranges in elevation
from over 9,389 feet at Sitgreaves Mountain to 3,553 feet at the Verde River/Sycamore
Creek confluence. Vegetation within the watershed varies from Arizona upland desert
scrub in the lower elevations to oak woodland, sycamore, and juniper n the upper
elevations of Sycamore Canyon. Vegetation along Sycamore Creek includes oak
woodland, as well as walnut, cottonwood and sycamore trees along the lower elevation
stream banks. The main channel of Sycamore Creek is slightly sinuous with a cobble
and boulder bed and an average width of 60 feet. The stream flows through a deep
canyon which alternates between narrow and wide sections. Wider segments are
typically braided, whereas narrow reaches have a confined single channel. Sediment

size in the streambed tends to be larger at the downstream end and floodplain widths
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range from non-existent to up to 150 feet. Most often the creek is confined by steeply
sloping hills of local bedrock or near vertical canyon walls. Sycamore Creek is an
interrupted stream with perennial, intermittent, and ephemeral segments that are
distributed according to the local geology and streams that feed the creek. Over all, it is
considered intermittent or inferrupted.

Stream gauge data was not available for Sycamore Creek, but gauge data from
surrounding watersheds were collected to provide an indication of the likely flow
conditions at Sycamore Creek. The annual mean flow is estimated at 40 cfs, but a peak
discharge in a 50-year flood could reach 24,000 cfs. Its main flow is in late winter from
February through April due to snow melt in the high elevation portions of the
watershed. During other times of the year much of the streambed is dry.

Comparison of the boating criteria and hydrological data for Sycamore Creek
with approved boating criteria indicates the stream cannot be boated by low draft
canoes or kayaks during most of the year. High velocities, overhanging vege'tation,
large boulders and other natural obstructions would make boating during a semi-
flooded or bank full condition very hazardous. Boating by larger commercial craft is
not possible. There is no history of boating on this stream and no history of commercial
fishing.

In view of the foregoing, Sycamore Creek was considered as not being
susceptible of navigability during its ordinary fiow and was therefore rejected at level
three.

8. Level Three Analysis for Barbershop Canyon

Barbershop Canyon is located in the southernmost area of Coconino County on
the northem side of the Mogollon Rim. It received three affirmative responses in the
level one analysis, including perennial stream, fish in stream and special status.

Barbershop Canyon has its headwaters in the south near the Coconino County

limits on the north slope of the Mogellon Rim and flows in a northerly direction to its
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confluence with East Clear Creek. It is 14.5 miles in length and drains a watershed of
approximately 25 square miles. Elevations in the watershed along Barbershop Canyon
range from a maximum of 7,760 feet at its headwaters to about 6,527 feet at ifts
confluence with East Clear Creek. This watercourse is not a tofally perennial stream but
is considered an interrupted stream. 1t is dry at its headwaters and then becomes
perennial for six to seven miles, becoming dry again for a couple of miles and then
perennial for the rest of the reach until its confluence with East Clear Creek.

Stream flow data for Barbershop Canyon was not available as no gauge stations
were ever constructed on it. Accordingly, two gauge stations on Clear Creek were used
for comparison. Its estimated mean annual flow is seven cfs and a two-year peak
discharge is estimated at 190 cfs. Comparison of the boating criteria and hydrological
informaton for Barbershop Canyon with approved boating criteria indicates that this
watercourse cannot be boated by even low draft canoes or kayaks and that, boatihg by
any larger commercial craft would be impossible. The stream itself has overhanging
vegetation and other obstructions such as boulders in the streambed. There are no
modern or historical accounts of any time of boating in Barbershop Canyon and no
history of commercial fishing.

In view of the foregoing Barbershop Canyon was considered as not being
susceptible of navigability during its ordinary flow and was therefore rejected at level
three.

9. Level Three Analysis for Canyon Creek

Canyon Creek lies in the central Arizona mountainous areas in Coconino, Gila
and Navajo Counties. It received three affirmative responses in the level one analysis,
including perennial stream, fish in stream, and special status.

Canyon Creek is 51 miles long but only 3,500 feet of the creek is located in
Coconino County. This reach is the stream segment &t its headwaters which has the

least water supply. The streambed consists of a small alluvial channel with an
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intermittent trickle of flow. Average flow depths in this reach are much less than the
minimum required to float even the lowest draft recreational boats. A complete level
three report for Canyon Creek will be provided in the navigable stream investigations
for small and minor watercourses in Gila County. Obviously, due to the small portion
and condition of the stream in Coconino County, Canyon Creek was considered as
being not susceptible of navigability during its ordinary flow in Coconino County and
was therefore rejected at level three.
10.  Level Three Analysié for Chevelon Creek

Chevelon Creek is located in the lower eastern portion of Coconino County and
the western lower portion of Navajo County. It received six affirmative responses in
the level one analysis, including perennial stream, modern boating, historical boating,
fish in stream, dam impacted and special status.

Chevelon Creek has its headwaters in Willow Springs Canyon on the north slope
of the Mogollon Rim between Kohls Ranch and Forest Lakes to the west of Heber and
flows in a northeasterly direction to its confluence with the Little Colorado River,
approximately four miles southeast of Winslow. It is 91.4 miles long and drains a
watershed of 790 square miles. Elevations in the watershed range from a maxipium of
7 660 feet at the headwaters in Willow Springs Canyon to approximately 4,900 feet at its
confluence with the Little Colorado River.

Chevelon Creek can be divided into two stream reaches. The upper stream reach
is about 22.1 miles long and extends from the headwaters in Willow Springs Canyon to
Chevelon Canyon Dam. The upper reach has a relatively steep average channel slope
and flows through steep canyons. The lower reach is about 69.3 miles iong and extends
from Chevelon Canyon Dam to the confluence with the Little Colorado River. The
channel slope varies considerably along the lower reach, and the floodplain is much
wider. Chevelon Creek is not a totally perennial stream but is an interrupted stream. It

has sections of perennial and non-perennial that alternate throughout its length. There
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are two U. S. Geological Survey stream gauges along the creek, both of which are near
its headwaters. These stream gauges disclose a mean annual flow of between 47 and 50
cfs with a two-year peak flood of between 2,300 and 2,400 cfs. The higher flows in
Chevelon Creek are in the late winter months of February through April due to melting
snow. Chevelon Canyon Dam was constructed in June 1967 and the lake has a capacify
of 6,193 acre feet. The dam does not have a conirolled spillway but does act to conirol
floods. The depth of the stream during normal flow is between .64 feet to 1.35 feet and
the width is between 12 and 30 feet.

Comparison of Chevelon Creek flow data with approved boating criteria
indicates that during its ordinary flow recreational watercraft can be utilized
approximately 10% of the time. In the upper reach of Chevelon Creek there are many
channel obstructions such as vegetation and boulders in the stream. There are accounts
of both historical and modern boating and accordingly a separate detailed study of this
watercourse was conducted. |

11.  Level Three Analysis for Clear Creek

Clear Creek lies in the southeastern portion of Coconino County and the west
central portion of Navajo County. It received three affirmative responses in the level
one analysis, including perennial stream, fish in stream and dam impacted. Clear Creek
trends to the northeast from its headwaters at the confluence with East Clear Creek,
crossing the county line into Navajo County and flowing on to its confluence with the
Little Colorado River just east of Winslow. It is 68.2 miles long and drains a watershed
of 610 square miles. Elevations in the watershed range from a maximum of about 7,760
feet at its headwaters near Barbershop Canyon to about 4,860 feet at its confluence with
the Little Colorado River.

Clear Creek can be divided into two stream reaches. The upper reach is about
42.2 miles in length and extends from the headwaters at the confluence with East Clear

Creek to the border of Coconino and Navajo Counties. This reach is characterized by a
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relatively narrow deep channel with lush vegetation. The lower reach is about 26 miles
long and extends from the Coconino-Navajo County border to the confluence with the
Little Colorado River. The channel slope varies considerably along the lower reach,
There are two U. S. Geological Survey stream gauges on Clear Creek. Data from these
gauging stations disclose a mean annual flow of 79 to 82 cfs with a two-year flood peak
of between 2,360 and 2,800 cfs. The greatest flow is during the late winter and spring
months of February, March and April during the snow melt in the higher elevations.
The flow data indicates that Clear Creek is a perernial stream for its entire length except
for the last 3/4-mile segment near its confluence with the Little Colorado River. In the
dry months of the year, there is no flow at all in this creek.

Typical flow rates for all months of the year for both reaches range from one to
70 cfs with exceptional flows occurring during the winter and spring months. During
the normal flow, the depth is between two and nine feet and the width between nine
and 54 feet. Two adjacent dam structures were built in 1923 and 1986 in Clear Creek at
its lower reach. The reservoir created by these structures allows for recreational use
such as boating and fishing. Comparison of the boating criteria with the hydrological
data for Clear Creek indicates that other than the dam reservoirs the stream could not
support recreational watercraft at its normal flow. There is no history of boating on this
stream and no history of fishing, commercial or otherwise, excepf for the reservoirs
behind the dam structures.

In view of the foregoing, Clear Creek was considered as not being suscepfible of
navigability during its ordinary flow and was therefore rejected at level three.

12.  Level Three Analysis for East Clear Creek

East Clear Creek, a tributary to Clear Creek, lies in the southwest corner of
Coconino County near the Mogollon Rim. It received four affirmative responses in the
level one analysis, including perennial siream, fish in stream, dam impacted, and
special status.
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The headwaters of East Clear Creek are in Kehl Canyon and Potato Lake in the
southwest corner of Coconino County at the Mogollon Rim and runs in a northwesterly
direction to its confluence with Clear Creek at Leonard Canyon. It is 32.4 miles in
length and drains a watershed of approximately 200 square miles. Elevations in the
watershed along East Clear Creek range from a maximum of 7,560 feet at its headwaters
to about 6,527 feet at the confluence with Barbershop Canyon, and 6,133 feet af its
confluence with Clear Creek. East Clear Creek is not a totally perennial stream but
should be classified as an interrupted stream. 1t can be divided into two stream reaches
for study. The upper reach is comprised of the non-perennial segment approximately
15 miles long.” The lower reach is comprised of the perennial segment and measures
approximately 17.2 miles in length. The lower reach has a much lower slope than does
the upper reach.

Stream flow data for Bast Clear Creek is not available since no gauging station
was ever constructed on the stream, but comparisons were made with nearby gauging
stations on other creeks having very similar conditions. The mean annual flow for East
Clear Creek is estimated at 52 cfs and a two-year peak discharge of 1,490 cfs is also
estimated. The average depth of the stream is 1.23 feet to 2 feet, and the width is 10 to
20 feet. Comparing the hydrological data with approved boating criteria indicates that
Bast Clear Creek could not be boated even by low draft canoes or kayaks during its
normal flow and that boating by larger commercial craft would not be possible. There
is much overhanging vegetation and other obstructions in the creek that would make
boating extremely difficult. There isno history of boating on this stream and no history
of commercial fishing.

In view of the foregoing, East Clear Creek was considered as not being

susceptible of navigability during its ordinary flow and was therefore rejected at level
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13.  Level Three Analysis for Kanab Creek

Kanab Creek is located in the northeastern portion of Mohave County and the
northwestern portion of Coconino County and forms the boundary between Mohave
and Coconino Counties. It received four affirmative responses in the level one analysis,
including perennial stream flow, dam impacted, fish in stream, and special status.

Kanab Creek originates in the mountains of Utah and flows across the Utah-
Arizona border through the strip area to the North Rim of the Grand Canyon and into
the Colorado River. Its watershed consists of approximately 2,322 square miles, most of
which is in Arizona. The elevations on this watershed range from 9,350 feet near its
headwaters to 2,590 feet at its confluence with the Colorado River. The upper reach of
this stream in Arizona flows through an alluvial valley located between Kanab, Utah,
and Fredonia, Arizona. Most of the natural runoff of this reach is diverted for
municipal or agricultural use. This reach is perennial where it enters Arizona until it
reaches the town of Fredonia where it becomes ephemeral for the rest of its length to the
Grand Canyon. The lower reach from Johnson Wash to its confluence with the
Colorado River is non-perennial, although numerous springs provide a level of base
flow to short reaches of the stream. The lower reach consists of flat bottom boulder-
strewn charinels between vertical bedrock canyons and has a slope of less than one

percent.

There are two gauge stations on this stream, one near Kanab, Utah, and the other
near Fredonia, Arizona. Both of these stations for a period between 1997 and 1999 have
indicated a mean annual flow during ordinary times of less than seven cubic feet per
second (cfs). This flow gives a depth of less than 3/10 of a foot, although its width is 16
feet or wider, and its velocity is between 1.1 and 1.4 feet per second. The two-year flc;od
peak is, of course, much higher but cannot be considered as the ordinary condition of
the stream. This flow is less than the minimum required for recreational craft and

certainly less than that required for commercial use. There is no history of boating on

37



this stream, and the lower reach is strewn with boulders and other obstructions that
would make it exiremely difficult to navigate. In view of the foregoing, it was
determined that Kanab Creek is not susceptible of navigability and was therefore
rejected at level three.

14. Level Three Analysis for Paria River

The Paria River is located in the north central portion of Coconino County. It
received three affirmative responses in the level one analysis, including perennial
stream flow, fish in stream, and special status.

The Paria River is named for a Ute word meaning "elk water” due to the
flourishing elk population along the upper reaches of the river. The headwaters of the
Paria River are near Bryce Canyon National Park, and it flows through Kane and
Garfield Counties in southern Utah, crossing into Arizona where it drains the
Vermillion Cliffs Wilderness and surrounding plateaus until it flows into the Colorado
"River at Lees Ferry. It is 78 miles in length and drains a watershed of 1446 square
miles. The elevations in the watershed area range from 7,000 feet in the upper
watershed in Utah to 3,123 feet at the confluence with the Colorado River at Lees Ferry.
Vegetation within the watershed vaxies from desert scrub and cacti at lower elevatons
to pifion and juniper in the upper elevations of the plateaus. Vegetation along the Paria
River includes desert grasses and reeds, with sparse sycamore, cottonwood and willows
along the banks of the perennial reaches. The main channel of the Paria River consists
of a sinuous sand bed channel which averages about 30 feet wide with bank heights of
four to seven feet. A slightly more sinuous perennial low flow channel is inset within
the broader main channel. The low flow channel averages about ten feet wide and three
inches deep. A broad flat floodplain separates the main channel from the bedrock
canyon walls which define the lateral extent of the Paria River, This floodplain ranges
from 10 to 1,000 feet wide and appears to convey seasonal high flows on a regular basis.
The Paria River is considered perermnial,
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Data from the U. §. Geological Survey stream gauge located near the confhaience
with the Colorado River at Lees Ferry discloses an annual mean flow of 29 cfs with a
high flow of 6,750 cfs on September 13, 1927, with an average depth of one foct and
average width of 15 feet. There are a number of small diversion structures constructed
i1 connection with the Lee Homestead at Lees Ferry along the lower reaches of the Paria

River in the late 1800's and early 1900's but none of these diversions appear to have
significantly affected the natural hydrology or geomorphology of the river. The highest
flow months on the Paria River are late winter and early spring (January, February and
March) during the snow melt, and July, August and September during the sumumer
monsoon months. There is no record of modern or historical boating on this river and
no history of commercial fishing. Comparison of the boating criteria and hydrological
data for the Paria River indicates that the stream could be boated by canoes and kayaks
but only rarely during an increased flow. Boating at flood stage would be hazardous
due to high velocities and high concentrations of debris and sediment in the stream.

In view of the foregoing the Paria River was considered as not being susceptible
of navigability during its ordinary flow and was therefore rejected at level three.

15.  Level Three Analysis for West Canyon Creek

West Canyon Creek is Jocated in the northwestern partion of Coconine County.
It received three affirmative responses in the level one analysis, including perennjal
stream flow, fish in stream, and dam impacted.

West Canyon Creek flows from its headwaters south of Octagon Butte in a
northwesterly direction, draining the Kaibito Plateau unti] it flows into Leke Powell, a
part of the Glen Cantyon National Recreation Area. Itis 15.8 miles in length and drains
a watershed of 31.2 square miles. Elevations on the watershed range from over 6,700
feet at Octagon Butte to about 3,830 where it tlows into Lake Powell. Vegetation within
the watershed ranges from sparse Arizona desert grasses and sagebrush in the lower

elevations to pifion and juniper pine in the upper elevations above steep canyon walls.
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Vegetation along West Canyon Creek consists mostly of grasses, reeds, and cottonwood
in perennial and intermittent reaches to desert scrub species in more arid regions.

West Canyon Creek was divided into two stream reaches for study purposes.
Reach one is called the canyon reach and runs from the headwaters to the Lake Powell
high water mark. Reach two of the Lake Powell reach is a canyon which is submerged
by Lake Powell. Reach one of West Canyon Creek is a braided sand bed stream and
flows within a deep bedrock canyon. The canyon floor varies from as narrow as two
feet wide in slot canyon reaches to as much as 200 feet wide in the wider canyon
reaches. The main channel is typically about 15 feet wide with a narrow floodplain that
occupies the remainder of the canyon floor. A low flow channel visible only in flowing
reaches averages about four feet wide and about one inch deep.' The near vertical to
overhanging bedrock canyon walls range from 50 to 400 feet high and are cut through
the beautiful sculpted Navajo sandstone. West Canyon Creek has an interrupted flow
regime with short perennial reaches near springs and shallow bedrock and normaily
dry reaches in areas of deeper alluvium. Reach one best represents the condition of
West Canyon Creek at the time of statehood. The Arizona segment of reach two of
West Canyon Creek is now submerged in the waters of Lake Powell as is that portion of
reach two located in the State of Utah. Lake Powell was formed by the impoundment
upstream of Glen Canyon Dam which was built in the 1960's. The length of this reach
varies seasonably with the water level at Lake Powell. The water surface in reach two
varies in width from 50 feet to several hundred feet, generally increasing in width in the
downstream direction. Reach two is perennially inundated.

Stream gauge data were not available for West Canyon Creek, but gauge data
from nearby watersheds with similar conditions were collected to estimate a range of
likely flow conditions on West Canyon Creek. The average mean flow of West Canyon
Creek at the time of statehood, and currently in reach one, is 29 or 30 cfs. During flood

and high runoff periods, the average flow can be 6,000 to 6,750 cfs. The average depth
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is estimated at one-half foot and the width at approximately 10 feet. Although
classified as perennial, it seems clear that West Canyon Creek is interrupted with
perennial reaches near springs and shallow bedrock which forces underground flow to
the surface and dry reaches in areas of deeper alluvium which are further from the
springs. The highest average flows occur during the late summer monsoon storms of
August and September, with additional rises in average flow rates during the snow
melt from February to May. Comparing the hydrological data of West Canyon Creek
with approved‘ boating criteria indicates that the stream cannot be boated in réach one
even by low draft canoes or kayaks during ordinary flow. Boating during semi-flood
conditions would be very hazardous due to steep slope, large boulders, relatively large
waterfalls and narrow slot canyons located along the stream. Boating by larger
commercial craft would not be possible. There is no history of boating on this stream
and no history of commercial fishing. Reach two, on the other hand, due to the backup
of water from Glen Canyon Dam, is typically used for all types of recreational
navigation and could be used for commercial navigation. However, Glen Canyon Dam
was not constructed until the 1960's and the stream conditions in reach two in 1912
were much more similar to those described for reach one, which are substantially less
susceptible of navigation.

In view of the foregoing, West Canyon Creek was considered as not being
susceptible of navigability during its ordinary flow as of February 14, 1912, and was
therefore rejected at level three.

16.  Level Three Analysis for Tonto Creek

Tonto Creek, named after is water source; Tonto Spring, is located primarily in
Gila County in central Arizona. Only about 3,800 feet of the 115-mile long Tonto Creek
is located in Coconino County and consists of the stream segment at the headwaters

which has the least water supply. A complete level three report for Tonto Creek will be
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provided with the navigability investigations and study for small and minor
watercourses in Gila County.

Tonto Creek received four affirmetive responses in the level one analysis,
including perennial stream flow, modern boating, fish in stream, and special status.
Field observations of the short segment of Tonto Creek in Coconino County indicate
that it consists of small ephemeral alluvial channel. Average flow depths in this reach
were much less than the one-half foot required to float even the lowest draft
recreational boats, Accordingly, Tonto Creek, for purposes of the Coconino County
study of small and minor watercourses, was considered as,not being susceptible of

navigability during its ordinary flow, and was therefore rejected at level three.

17. Summary of Results of Small and Minor Watercourses
Analysis for Coconino County, Arizona

All of the 5,276 small and minor watercourses in Coconino County were
analyzed in the three-level procesé developed by the State Land Department and its
contractors Stantec and J.E Fuller Hydrology. At level one, 5,147 watercourses or 97.6%
were determined as not having an affirmative response to any of the six characteristics
utilized at level one and were therefore rejected and eliminated at level one. One
hundred h\;enty—nine watercourses, approximately 2.4%, received an affirmative
response to one or more of the characteristics or criteria and were evaluated at level
two. Sixty-seven of these watercourses received only one affirmative response at level
one, and further analysis disclosed that they should be rejected as not having the
characteristics of navigability requiring further study. Sixty-two of the watercourses
received more than one affirmative response at level one and were analyzed under the
value engineering system described above. In this analysis 48 of the watercourses had a
sum value of less than 11 and were determined as not having the characteristics of
navigability requiring further study. Only fourteen streams had a sum value of more
than 11 and were determined to require further study at level three. Four of these

streams, Oak Creek, West Clear Creek, Wet Beaver Creek and Chevelon Creek, were
2



evaluated at level three and, due to stream flow, the configuration of the streams and
other considerations, including concerns expressed by numerous private and public
landowners and land managers along these streams, the contractors have
recommended a more in-depth study of the potential or susceptibility of navigability of
these creeks. Accordingly they were not rejected at level three, and separate detailed

studies of Oak Creek, West Clear Creek, Wet Beaver Creek and Chevelon Creek were

conducted.

B. The Lakes of Coconino County

There are two small natural lakes in Coconino County which were in existence in
1912 and should be considered in this report. These are Mormon Lake and Stoneman
Lake. While there are many other lakes and reservoirs not only in Coconino County but
in other parts of the state, they are not considered since they were not in existence until

after statehood and were manmade due to the dams being built which created the lake

or reservoir. A.R.S. §37-1101(11) provides the definition of watercourse as follows:

“Watercourse” means the main body or a portion or reach of any lake,
river, creek, stream, wash, arroyo, channel or other body of water.
Watercourse does not include a man-made water conveyance system
described in paragraph 4 of this section, except to the extent that the
system encompasses lands that were part of a natural watercourse as of

February 14, 1912.
ARS. §37-1101(5) defines navigable watercourse as follows:

“Navigable” or “navigable watercourse” means a watercourse that was in
existerice on February 14, 1912, and at that time was used or was
susceptible of being used, in its ordinary and natural condition, as a
highway for commerce, over which trade and travel were or could have
been conducted in the customary modes of trade and travel on water.

Both Mormon Lake and Stoneman Lake being natural lakes were in existence
prior to 1912 and were not manmade Or backed up behind a dam, they were considered
by the Commission.

L Mormon Lake
Mormon Lake (latitude 34°56'51 7 north, longitude 111°27/18” west) is a shallow,

intermittent lake with an average depth of only 10 feet and the surface area of the lake is
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extremely volatile and fluctuates seasonally. When full, the lake has a surface area of
about 12 square miles, making it the largest natural lake in Arizona. There are no major
streams or watercourses that flow into Mormon Lake and it is fed by precipitation (rain
and snow fall from the surrounding hills). In particularly dry times, the lake has been
known to dry up, leaving behind a remnant marsh. Its average surface area is 600 acres
and is located at an elevation of 7,100 feet. It lies within the confines of Coconing
National Forest and is the area used by campers and hikers and when there is water in
the lake, for fishing. The lake itself is occasionally stocked with fish species such as
bullhead catfish and northern pike, but due to its intermittent nature, it may contain
few or no fish following the dry seasorn.

Since there are no streams or watercourses flowing into or out of the lake, there is
no corridor or conduit within which goods, commodities ot property may be
transported to constitute a highway for commerce. Accordingly, due to the foregoing
and the shallowness and intermittent nature of the lake, as well as its small size, it was
not considered to be navigable or susceptible of navigability as of February 14, 1912.

2. Stoneman Lake

Stoneman Lake (latitude 34°46'59.3” north, longitude 111°31717.2" west) is a
small lake located about 30 miles south of the City of Flagstaff just to the east of
[nterstate 17. Its surface elevation is 6,719 feet. Like the nearby Mormon Lake, it is one
of the few natural lakes in Arizona.

Stoneman Lake is small and shallow with an average surface area of less than 100
acres and a depth of less than 10 feet. As such, it is subject to considerable fluctuations
due to local rainfall and snow melt conditions and in any year may even dry up
completely. There are no stzeams Or watercourses that flow into Stoneman Lake but it
is fed strictly by reinfall and snow melt from the local surrounding hills. Due to the
lake intermittently drying up, the availability of fish is unreliable. In wet years,

northern pike and yellow perch are stocked in the lake and the lake is then good for

44



fishing. The activity around Stoneman lake is strictly recreational and limited to
boating, wildlife viewing, camping and hiking.

Of particular interest to geologists is the origin of the lake. The lake fills a nearly
circular basin in a region with some historical volcanic activity leading to the pos.si.bility
that the lake is either a crater lake or a filled in sinkhole. During a series of dry years, a
resident has even planted alfalfa and other field or grazing-type crops in the bottom of
the dry lake.

Since there are no streams ot watercourses flowing into or out of the lake, there is
no corridor or conduit within which goods, commodities or f:vroperty may be
transported to constitute a highway for commerce. Accordingly, due to the foregoing
and the shallowness and intermittent nature of ihe lake, as well as its small size, it was
not considered to be navigable or susceptible of navigability as of February 14, 1912.

C. Prehistoric and Historical Conditions Affecting Small and Minor
Watercourses in Coconino County, Arizona

In addition to the small and minor watercourse analysis and other evidence
described above, the Commission also considered evidence of prehistoric conditions in
Coconino County and the historical development of Coconino County as disclosed in
the various studies, reports and testimony presented to the Commission, including the
reports on the Little Colorado River and other watercourses which flow through parts

of Coconino County.
1. Prehistory or Pre-Columbian Conditions
There is some archaeological evidence of paleoindian occupation of Coconino
County as early as 11,000 to 12,000 years ago, although it is rather sparse and conslsts
usually of surface finds of lithic tools® A Clovis style projectile point from the
paleoindian period was found in the Arizona Strip area in the northern part of Mohave

County, to the west of Coconino County, and another was found by a rancher in the

¥ The paleoindian peried is generally considered to be between 16,000 B.C. or 12,000 B.P (before the present) to
approximately 6,000 B.C. or 8,000 B P. The palecindian peried is followed by the Archaic period which Jasted until

1,000 to 100 B.C. when the Pre-Columbian cultures began to develop.
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Aquarius Mountains. As the megafauna died out at the end of the last glacial period,
the paleoindians converted to a culture of hunting smaller animals using the Folsom
point and the gathering of berries and grains. The Archaic period in Coconino County
is characterized by sites showing stone tools and flakes made from the working of stone
tools, and in some sites split twig figurines which were no doubt used for religious
purposes.

Approximately 200 B.C. the culture known as the Anasazi developed in the Four
Corners area. Most archaeologists believe it developed from the indigenous Archaic
people who had previously occupied the area. At first they lived in pit houses, but later
built rock pueblos and villages and moved into cliff dwellings. Betatakin and Keet Seel
on the northern part of the Navajo Reservation just over the county line in Navajo
County are examples of very large cliff dwellings which were built around 900 to 1100
AD.

Approximately 500 A.D. a new culture known by archaeologists as the Smagua'
Culture began to farm near the San Francisco Peaks and the Flagstaff area. These
Indians practiced dry farming, using the water retainihg abilities of the volcanic ash
found in the area for moisture. The largest concentration of Sinagua-type ruins is found
at Wupatki National Monument, although many archaeologists feel that Wupatki was
also greatly influenced by the Anasazi. From 700 A.D. on, the Sinagua moved south
from the Flagstaff area into the Verde Valley, and ruins such as Tuzigoot and
Mantezuma Castle are evidence of this occupation. In the Verde Valley, the Sinagua
Culture was greatly influenced by the Hohokam who migrated up from the Salt River
Valley. Unlike the Anasazi who were further away and not as influenced by the
Hohokam, the Sinagua built numerous ball courts which are more characteristic of the
Hohokam and Mesoamerican Cultures. In the northeastern part of the county a culture
Known as the Cohonino developed, which was probably a derivative of the Patayan

Cultures along the Colorado River but greatly influenced by the Anasazi.
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In 1064 Sunset Crater erupted and caused a mass dislocation of people from that
area to the south and east. The ruins of Walnut Canyon National Monument were the
recipients of a number of these displaced persons, and it is felt by many that Homol'ovi
at the confluence of Chevelon Creek and the Little Colorado was also a location to
which these people moved. Between 1276 and 1299, a great drought occurred in
northern Arizona which was felt by many archaeologists as the event that caused
abandonment of many of the Anasazi settlements as well as Sinagua settlements around
Flagstaff. In the 1300's the Yavapai Indians from the river area moved into the southern
part of the county and soon thereafter Athabascan-speaking Navajos moved from the
northeast into the northern part of the county. Later another Athabascan-speaking
- group, the Apaches, also moved into the mountains of southern Coconino County.

All of these pre-Columbia cultures utilized the small and minor watercourses, as
well as the major rivers of northern Arizona, as a source of water, and in the southern
part of the C{f)unt}f in the Verde Valley there was even some irrigated agriculture.
However, none of these pre-Columbian cultures utilized any of the rivers and
watercourses for travel or commerce. All travel by the early Indian occupants of
Arizona was by foot. The horse was not introduced until the late 1500's and 1600's
when they were brought in by the Spanish conquistadors.

2. Historical Settlement in Coconino County

The first European presence in northern Arizona was the Coronado Expedition
of 1539 to 1542. Hearing rumors of fabulous cities of gold in the north, the Viceroy of
Mexico sent a Franciscan priest, Friar Marcos de Niza on a reconnaissance mission {0
verify the existence of these golden cities. In 1539 de Niza and his slave Esteban crossed
into Arizona and went as far as the Indian village of Hawikuh near Zuni, New Mexico.
The inhospitable natives killed the slave Esteban and the friar hurried back to Mexico
City with reports of golden cities and much wealth. Thus in February 1540 Francisco

Vasquez de Coronado, with an army of 300 horsemen and foot soldiers and 1,000
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fndian allies, ventured into Arizona to search for these cities of gold. Coronado and his
main party did not cross into Coconino County, but he sent subordinates to the east into
what is now Coconino County. Captain Pedro de Tovar and a small party arrived at the
Hopi villages and learned from them of this waterway across the continent to the north
and west. After reporting to Coronado, another expedition of 25 horsemen led by
Captain Lopez de Cardenas was sent to the Colorado River. He viewed the river at the
bottom of the Grand Canyon from the South Rim. Coronado never found his golden
cities and returned to Mexico in 1542 after exploring northern New Mexico, west Texas
and part of Kansas.

In 1581 and 1582 Antonio de Espejo, who had come up the Rio Grande into New
Mexico, led a group of prospectors across northermn Arizona to the Hopi villages and
then dropped down into the Verde Valley looking for valuable ore deposits. In 1598
another explorer, Juan de Ofiate, traveled across much of Arizona after first establishing
a colony in New Mexico. One of his officers, Capt. Marcos Farfan, is credited with
locating the large copper ore deposit that was later mined at Jerome and finding some
silver ore near Prescott. Due to the distance from other Spanish settlements, the rugged
terrain, and the hostility of the Hopi Indians to being converted by Spanish
missionaries, there was little Spanish activity in Coconino County for the next couple of
hundred years, although some Spanish friars crossed the territory on exploratory
missions during the 1700's.

After Mexico won its independence from Spain in 1821, there was little change in
government policy regarding setflement of the area. Mexico actively discouraged
incursions into its territories by citizens of the United States. Notwithstanding this
policy, fur trappers and mountain men began exploring the southwest as early as the
1820's. This trapping activity continued, particularly on the Verde River and its major
fributaries, through the 1840°s. The war with Mexico (1846-48) ended with the Treaty of

Guadalupe Hidalgo and the United States acquired all of the Mexican territory in the
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southwest north of the Gila River. Following the acquisition of this vast territory by the
United States, expeditions commanded by young Army engineering officers were sent
to explore the newly acquired territory and find good routes for roads and railroads.
The Sitgreaves Expedition of 1851 euided by Antoine LaRue crossed the middie of
Coconino County and traveled south in Mohave County to the Colorado River. In 1854
the Whipple Expedition followed the route of the Little Colorado River and mapped
this stream, and the Atlantic and Pacific Railroad subsequently followed this surveyed
srea. In 1857 BEdward F. Beale mapped out a road across northern Arizona which was
later followed by Highway 66, and the northern Arizona route along the 35th parallel
became a regularly traveled route for persons traveling from Santa Fe and points east to
California.

In 1882 the Atlanfic and Pacific Railroad was built across northern Arizona and a
number of small towns, including Ash Fork, Seligman, Williams, Flagstaff, Winslow,
and Holbrook grew up as points along the railroad at which trains could be serviced.
Although very rugged, a road was built from Flagstaff south into the Verde Valley, and
another from Ash Fork south through the Chino Valley to Prescott. There is no record
of commerdial travel or floating of logs on any of the small and minor watercourses in
Coconino County and no evidence of commercial fishing on any of these streams. The
customary mode of transportation in Coconino County at or about the time of statehood
was by foof, horseback, mule, ox-drawn wagons and rail and later, as the road network
improved, by automobile and trucks.

A state teacher's college now known as Northern Arizona University was
established in Flagstaff in the latter part of the 1800's. In the latter part of the 1800's and
early 1900's the logging industry became extremely important in Flagstaff, but that
industry has ‘much Jess importance aft this time. Flagstaff and its surrounding environs,
including the Grand Canyon, have become very important as tourist locations. During

the 1920's and 1930's the "mother road" Highway 66 was built from Chicago to Los
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Angeles and became famous for all travelers. The main industry of Coconino County in
the late 1800's and early 1900's has been ranching.
VIIL. Present Climate and Weather Conditions Same or Similar to that of 1912

Testimony presented at the hearing for all small and minor watercourses in
Coconino County established that the present climate and weather conditions In
Coconino County are the same or very similar to that which existed in 1912 when
Arizona became a state.
IX. Separate Detailed Stream Navigability Study for Oak Creek

Since Oak Creek survived the level three analysis of small and minor
watercourse analyses for Coconino County, a separate detailed study of its navigability
was conducted. The separate detailed report on Oak Creek is incorporated in this
report, findings and determination, although a portion of Oak Creek is located in
Yavapai County which is adjacent to Coconino County to the south. The level three
analysis of Oak Creek reported in Section IV B 3 of this report is incorporated by
reference in this separate detailed stream navigability study for Oak Creek.

The headwaters of Oak Creek are south of the divide in springs at the head of
Oak Creek Canyon, just south and slightly east of Flagstaff, in the East Half of Section 1,
Township 19 North, Range 6 East, Gila and Salt River Base and Meridian, latitude
3500127 North, longitude 111°44'08" West. It flows south through Oak Creek Canyon
to Sedona, where it turmns in a southwesterly direction passing Page Springs and
Cornville and flows into the Verde River between Camp Verde and Cottonwood in the
Southeast Quarter of Section 20, T ownship 15 North, Range 4 East, latitude 34°40'40"
North, longitude 111°5626" West.  'The watershed is bounded by mountains,
particularly in the upper reach where it flows through the narrow Oak Creek Canyon.
Below Sedona the canyon widens and the stream is a meandering sand and cobble
channel with a wide shallow cross-section until it flows into the Verde River. It hasa

average slope of 1.4 percent and there is no evidence that the location or alignment of
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the stream has varied significantly over time, although the stream has meandered
within its floodplain especially south of Sedona.

Elevations within the watershed range from 8,656 feet at Mormon Mountain to
3,173 feet at its confluence with the Verde River. Vegetation within the watershed
varies from Arizona upland desert scrub in the lower elevations to oak woodland and
ponderosa pine in the upper elevations. Along Oak Creek itself, the vegetation includes
vich cottonwood, willow and walnut riparian forests along with a variety of grasses and
reeds. A map of the area showing where Oak Creek is located in the county and state is
attached as Exhibit “H.”

A.  History of Oak Creek Canyon

Archaeological evidence indicates some settlement in the lower Qak Creek
Canyon as early as 3,000 years ago when hunting and gathering bands dwelled in caves
in the red sandstone cliffs. Later, they built shallow pit houses and surface dwellings to
accommodate seasonal use of the area around Oak Creek. From 800 to 1125 A.D. much
more significant prehistoric settlement occurred, indicating a strong Hohokam
influence which was probably the result of migration from the Salt River Valley up the
Verde River and on to Qak Creek. There is some evidence of diversion canals with
lateral canals for irrigation in the lower Oak Creek area. Many of the agricultural
foatures such as canals and laterals, and even ruins, have been destroyed by modern
development. Some prehistoric sites are estimated at 100 rooms or more and certain
famous ruins such as Montezuma Castle, Tuzigoot, and the ruins around Montezuma
Well have been designated as National Monuments. Some time after 700 AD. the
Sinagua Culture, which was probably a result of persons migrating from the Flagstaff
area, appears and mixes with the Hohokam. Following 1125 the population increased,
and it seems clear that the creek was an accessible permanent water supply used for
irrigation and possibly fishing purposes. There is no evidence of any trade, commerce

or boating being conducted on Oak Creek by members of these prehistoric cultures.
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By 1300 A.D. the Yavapai Indians moved into Oak Creek Canyon and the Verde
Valley from the south and west. Some time later the Tonto Apache, an Athabascan-
speaking native American, also appeared. In 1582 and 1583 Antonio de Espejo explored
along the middle Verde River valley and Oak Creek, looking for silver he heard the
Indians had been mining. He did not stay long as he was disappointed to find that the
chief ore was copper and he is probably the one who discovered the ore deposits later
mined at Jerome. In 1598 through 1600 Governor Juan de Onate of New Mexico and
Marcos Farfan de las Godas also explored this area searching for deposits of gold and
silver.

In 1826 American trappers James Ohio Paddy, Ewing Young and others traveled
through the area trapping for beaver. In 1829 Ewing Young documented a return to the
Verde Valley with 40 other trappers including Kit Carson and apparently found the
beaver plentiful. Following the war with Mexico in 1848 and the acquisition of the
present western part of the United States by the Treaty of Guadalupe Hidalgo, the
military conducted a number of surveys in the 1850's primarily to locate railroad routes
from the eastern United States to California. In 1863 gold was discovered in Lynx Creek
near Prescott, and a gold rush into that area occurred. The First Cavalry of the New
Mexico Volunteers established the first Ft. Whipple at Del Rio Springs in Chine Valley
in 1863, and that same year the County of Arizona was detached from the Territory of
New Mexico and established as the Arizona Territory. The first capital was at Ft.
Whipple but in 1864 it was moved to Prescott. The New Mexico Volunteers also-
established a garrison on the middle Verde River near Oak Creek, officially designated
as Camp Lincoln but later renamed Camp Verde.

Prior to 1900 lower Qak Creek was leased by the federal government to various
ranching operations for cattle grazing. The first settler to claim Qak Creek Canyon
property under the Homestead Act was an Irishman by the nan“;e of Jim Thompson in

1876. He named the area he homesteaded as "Indian Gardens” because of the vacant
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patches of Tonto Apache gardens of corn, squash and beans he found when he arrived
in the area. The second settler in the upper Oak Creek Canyon was Jesse Jefferson
Howard who came into the area as a fugitive and built a cabin in an isolated spot near
the mouth of Oak Creek's west fork. The first setler at what would be called Red Rock
was Henry Schuerman who found only a primitive cabin with an old Indian irrigation
ditch. Between 1900 and 1939 four homesteads were established on part of lower Oak
Creek. The earlier settlers made their living by ranching, trapping, and orchards. There
was also one mining claim filed in the area.

Transportation through Oak Creek Canyon at the time of statehood was mainly
by foot, horseback and horse-drawn wagon. In 1882 the Atlantic & Pacific Railroad,
later known as the Santa Fe Railroad, and after a merger is now known as the
Burlington Northern Santa Fe Railroad was established along the 35th parallel through
Flagstaff. Roads in the Oak Creek Canyon area were in very poor condition, with rough
surfaces and overhanging vegetation. The main thoroughfare through the Qak Creek
area was the Verde Cutoff, later called Munds Road and currently referred to as
Schnebly Hill Road. Construction of this road was begun in 1896 in an effort to shorten
the inconvenient and circuitous route between Flagstaff and the Verde V alley.
Highway 89A which travels up Oak Creek Canyon was not completed until July 1913
when a small wooden bridge was erected at Oak Creek Falls, which is now Slide Rock.
It was not paved until 1939. Now, of course, there is highway transportation into the
area, and the population has increased substantially due to better access. There is no
historical record of commercial, recreation, or any other type of boating on ak Creek
and no record of any commercial fishing.

B. Wwildlife, Habitat and Hydrology

Oalk Creek Canyon and the lower valley possesses a diversity of wildlife due to
the wide range of climate and elevation. Though now absent from the area, moose once

roamed this watershed. Currently, the area hosts elk, bear, mountain lion and other big
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cats, skunk, muskrat, and raccoon, as well as snakes, lizards and scorpions in the lower
desert area. Hundreds of species of birds flourish in the Oak Creek region, including
golden eagles, hummingbirds, cardinals, bluebirds, shrikes, butcherbirds, buzzards,
mockingbirds, sparrows and crested quail. The stream itself currently supports
mammal, amphibian, reptile, bird and native fish spedcies. Fish such as rainbow and
brown trout are regularly stocked by the Arizona Game and Fish Department. Other
fish such as bass, bluegill, and sunfish have migrated upstream into the area and
adapted well. Twenty species of fish reside in Qak Creek and its tributaries. Only three
minnows (Colorado chub, speckled dace, and spikedace) and two suckers (Gila and
Gila-mountain suckers) are native to the stream. The Colorado River Squawfish was
once native to the stream but is now gone from the area.

Vegetation in Oak Creek can be divided into five major communities. Beginning
at the head of the canyon and moving downstream, these communities are ponderosa
pine-douglas fir forest, chaparral, pifion-juniper woodland, oak woodland, and cypress-
juniper woodland. The oak woodland for which the creek takes ifs name occurs where
the canyon widens at about 1500 meter elevation and is particularly well developed on
the south canyon wall from the Banjo Bill Campground to Indian Gardens. Riparian
communities along the creek were divided into upper and lower, with the West Fork of
(rak Creek serving as the division boundary. Downstream from Sedona, the creek
passes through semi-desert grasslands before reaching the confluence with the Verde
River.

The 474 square mile Qak Creek watershed drains a significant area of the
Coconino Plateau. Hydrological data for Oak Creek is available from the US.
Geological Survey gauges at Sedona and near Cornville.  Although there are no
hydrological records for the year of statehood, other years around that time and
currently indicate that Oak Creek has an annual mean flow of 90 to 100 ds. A

maximum discharge incident during recent years was 6400 cfs. The highest average
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flow oceurs during the months of Pebruary, March and April when the snow is melting
in the higher elevations. Qak Creek flows at an average depth of less than one-half foot
during normal times with a width of 18 to 30 feet.

For purposes of geomorphology study, Oak Creek was divided into two reaches.
The upper reach in the canyon above Sedona consists of a series of boulder-lined chutes
and pools formed in local bedrock. Some chutes such as those at Slide Rock State Park,
together with other natural attractions associated with bedrock pools and waterfalls are
popular with hikers and sightseers. ‘The channel in the canyon reach is located in the
bottom of a moderately deep canyon with near vertical walls and a small to non-
existent floodplain and a corridor of well-established riparian vegetation. This reach is
clearly perennial. The lower reach from Sedona to the confluence with the Verde River
is a wider meandering sand and cobble-bedded channel approximately 60 feet wide.
The reach generally haé wide shallow cross-sections with a single channel. Occasionally
bedrock crops out of the bed and banks of the main channel. This reach is also
perennial, |

The upper reach in the canyon is not susceptible of recreational boating due to
the swift flow, boulders, waterfalls and other obstructions. The reaches downstream
from Sedona are popular for canoeing and kayaking during the late winter and spring.
Oak Creek is listed as a boating stream by the Arizona State Parks Department, as weil
as recreational boating groups. Commercial use of any portion of Qak Creek is not
possible since even in the lower reach the pools used by kayakers and canoers are
typically less than a few hundred feet in length and separated by shallow boulder riffles
and small waterfalls. No evidence was presented to suggest that flow conditions at or
near fhe time of statehood would have allowed for any flotation of logs, and there is no
history of any commerdal fishing, although Oak Creck is a well-known recreational

fishing stream where fishing is done from the banks.
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At all Himes since man first settled in the area, transportation along the Oak
Creek canyon and valley area was accomplished by foot, horseback, or wagon and,
since statehood as the road net improved, by truck and automobile. There is no record
of any boating or use of Oak Creek for passenger or commercial craft. Oak Creek is not
listed in the Rivers and Harbors Act of 1899.

In view of the foregoing, it seems clear that Oak Creek was neither navigable nor
susceptible of navigability as of Pebruary 14, 1912.

X. Separate Detailed Stream Navigability Study for West Clear Creek

Since West Clear Creek survived the level three analysis of the small and minor
watercourse analyses for Coconino County, a separate detailed study of its navigability
was conducted. The separate detailed report of West Clear Creek is incorporated in this
Report, Findings and Determination, although a portion of West Clear Creek is located
in Yavapai County which is adjacent to Coconino County to the south and, in this case,
west of the upper Clear Creek watershed. The tevel three analysis of West Clear Creek
reported in Section IV B 4 of this report is incorporated by reference in this separate
detailed stream navigability study for West Clear Creek. \

The headwaters of West Clear Creek originate in the deep canyons of Coconino
National Forest in southern Coconino County, north of the Mogollon Rim and just west
of Clints Well, in the Southwest Quarter of Section 33, Township 14 North, Range 10
East, Gila and Salt River Base and Meridian, latitude 34°33‘0f1” North, longitude
111°24'11" West. Tt flows almost due west through the deep canyons of the mountains
in southern Coconino County until it crosses the county line into Yavapai County and
then veers slightly south until it converges with the Verde River south and east of
Camp Verde after crossing State Hi ghway 260 at the center of Section 21, Township 13
North, Range 6 East, Gila and Salt River Base and Meridian, at latitude 34°3014" North
and longitude 111°49'40" West. It is 34.4 miles in length and has a drainage area or

watershed of 293 square miles which drains a large portion of the southern Coconino
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National Forest. The stream has an average slope of about 1.7%. Elevations within the
watershed range from 8,870 feet at Mahan Mountain to 2,590 feet at the confluence of
the Verde River and West Clear Creek. A map of the area showing where West Clear
Creek is located in the county and state is attached as Exhibit “L.”

A.  History of West Clear Creek Verde Valley Area

The first evidence of human presence in the Verde Valley is indicated by
projectile points of the Clovis and Folsom style that date from 10,000 to 12,000 years
ago. These paleoindians were a primitive hunting and gathering society and this
remained the dominant lifestyle through the archaic period until approximately 2,000
years ago when there is evidence of proto Hohokam Culture Indjans who probably
migrated from the Phoenix Salt River area into the lowland areas along the Verde River
and brought primitive irrigation agricultural technology. There is Jittle evidence of
permanent occupation of the West Clear Creek valley due to the rough terrain except
" near the Verde River confluence. Population increased from 800 to 1200 AD. and by
the Jate 1100's and early 1200s a new culfure designated as the Sinagua Indians
appears. These people probably migrated south from the Flagstaff area and mixed with
the Hohokam Culture that was already located in the Verde Valley. Prominent
archaeological sites in the area dating from 1300 to 1425 include Tuzigoot, Montezuma
Castle, the ruins at Montezuma Well, and the Clear Creck ruins. Although there appear
to be ample resources, the Hohokam and Sinagua occupation of the area ceased at about
1425 to 1450. Drought, waterlogging of soil, disease, warfare, invasion or dissolution of
trade networks have all been proposed to explain their disappearance, but no one
explanation is completely satisfactory. Although there was one diversion canal located
on West Clear Creck, there is no evidence of any boating or use of either West Clear
Creek or the Verde River by the early pre-Columbian indigenous peopleé for boating or

travel along West Clear Creek.
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Exploration of the region by Spanish conquistadors began in the late 1500's with
the expedition in 1582 and 1583‘ by Antonio de Espéjo who was attempting to locate two
Franciscan priests who had been captured by Indians, as well as searching for gold and
other precious metals. From 1598 to 1600 Governor Ofiate of New Mexico and Marcos
Farfan de las Godas also explored the area and probably were the first to locate the rich
body of copper ore at Jerome. Other early Spanish explorers included Fray Francisco
Farfan in 1598 and Zaldivar in 1599. Their primary purpose was to search for precious
metals and they did not remain in permanent residence. In 1826 the first expedition
of the mountain men led by Ewing Young came through the area, trapping for beaver.
Following the war with Mexico in 1848 and the acquisition of the present western part
of the United States by the Treaty of Guadalupe Hidalgo, a number of expeditions led
by military officers were conducted in the area, primarily for the purpose of surveying
possible railroad routes from the eastern Uﬁited States to California. Leading among
these was the 1854 surveying party along the 35th parallel led by Lt. A, W. Whipple and
the 1864 Woolsey expedition which branched south to Montezuma Well and into the
Verde Valley. |

The first pioneers to settle in the Verde Valley were of the Swetnum-Parish party
which arrived on a scouting trip in January 1865. In April of that year a settlement
party of 19 people with six wagons settled at the confluence of Clear Creek and the
Verde River. When attacked by Indians they asked the government for military
support and a post was established near the confluence of Beaver Creek and the Verde
River called Camp Lincoln. It was later renamed Camp Verde and in 1879 was made a
permanent fort by the name of t. Verde. Famed Oak Creek settler Jim Thompson first
settled in 1876 on West Clear Creek at a place now known as the Bull Pen. He later
moved to Oak Creek Canyon and Indian Gardens.

The first settlers in the area relied more on farming than ranching, making their

living by selling their produce to miners and soldiers in Prescott, Jerome and Ft. Verde.
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The early farms diverted water from the Verde River, but there were also small ditches
off West Clear Creek for irrigation and water supply. The establishment of railroads in
the 1880's and improved wagon roads created easier shipping of cattle to the east and
midwest, and the emphasis eventually shifted from farming to ranching.

Transportation in this area at the time of statehood was primarily by foot,
horseback, and horse-drawn wagon. In 1876 a stage route was established between
Prescott and Flagstaff and a station was built at the head of Beaver Creek. In 1882, the
Atlantic and Pacific Railroad, which later became the Santa Fe Railroad, and after a
merger is now know known as the Burlington Northern Santa Fe Railroad, reached the
small community of Flagstaff. Later a branch of the railroad was brought into the
Verde Valley which allowed ranchers the ability to drive cattle only a short distance to
find rail transportation to market. Thus rail also became a major mode of
transportation. There is a report that boats were used at Ft. Verde to cross the Verde
River during high water, but there is no record of any commercial or recreational boat
usage on West Clear Creek at or about the time of statehood.

B. Wildlife, Habitat and Hydrology

Because of the history of erosion, hunting, overgrazing, and competition from
domestic animals, the present day distribution of plants and animals in the Verde
Valley West Clear Creek area only weakly resembles prehistoric conditions. Large
animals that dwelled in the higher elevations during prehistoric imes included elk,
bear, and mountain sheep, while some deer and antelope inhabited the lower foothills
and valleys. Other animals that would have been available to early hunters were
cottontails, jackrabbits, prairie dogs, woodrats, wild turkey, quail and doves.

The vegetation of the West Clear Creek valley varies from semi-desert grasses
and brush near the Verde River to pifion-juniper forests in the area near the Yavapai-
Cocenino County line. Vegetation above the Mogollon Rim is mainly ponderosa pine.

The riparian vegetation along West Clear Creek in the lower zone is characteristic of the
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xeric climate. The dominant tree species include cottonwood, sycamore, willow and
alder. The vegetation at these lower sifes is not dense, featuring an occasional barberry
and buckthorn interspersed with trees. In the upper areas the predominant tree species
along the creek are box elder and alder with occasional walnut and big-toothed maple.
Shrubs form the dense stands along the stream and include gambel oak, New Mexico
locust, rock spirea, hophormbean, and dogwood. Dense stands of bracken fern and
clumps of horsetail are also found on the banks. Peregrine falcon, bald eagles, black
hawks and many other bird species are also found near West Clear Creek, and the
stream itself supports numerous mammal, amphibian, reptile, bird and native fish
species.

There are no hydrologic records for West Clear Creek as of the year of statehood,
but a stream gauge was later installed just upstream from the confluence with the Verde
River. This record, which is believed to be comparable to that at or near statehobd.,
discloses that the annual mean flow of West Clear Creek is approximately 67 cfs,
although the median flow is only 19 cfs. This difference is the result of a much higher
monthly average flow which occurs as a result of winter storms and snow melt during
the months of December through April. Storms causing flash floods occur with some
frequency in the area and a recent peak flow on January 8, 1993, of 24,800 cfs was
recorded.

For purposes of study, West Clear Creek was divided into two reaches, the
canyon reach which is upstream from the crossing at State Route 260, and the valley

reach which is downstream of the crossing at State Route 260. The main channel in the
canyon reach is a slightly sinuous cobble and boulder bed channel approximately 25
feet wide. It has a narrow deep cross section with a single channel located at the bottom
of steep walled canyons. Slot canyons with bedrock walls occur throughout this reach,
creating pools of up to 20 feet deep but no more than a couple of hundred feet long.

Many locations along the canyon reach are popular for hiking, swimming and fisning,.
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Floodplains in the canyon reach are narrow if they exist at all. This reach is perennial
with a base flow of about 15 cfs. The main channel in the valley reach is a wide braided
sand and cobble bed channel. Downstream from the crossing of State Route 260, the
stream widens, with broad overflow areas up to 200 feet that fransifion into the wider
geologic fioodplain. The flow is perennial in the valley reach, although a small
percentage is lost to infiltration, evaporation, and irrigation diversions.

The Arizona State Parks Department lists West Clear Creek as a modern
recreational boating stream. Comparisém of the conditions on West Clear Creek with
the available recreational boating criteria indicates that the stream could be boated by
canoes, kayaks and tubes approximately ten percent of the time. At normal flow, the
stream is only one-half foot in depth and larger commercial craft cannot navigate the
stream. There is no reference to historical or commerdal boating on West Clear Creek.
No evidence was presented to suggest that the location or alignment of the streamn has
varied significantly since statehood, although there is some evidence fhat meandering
movement is possible in the lower valley reach near the Verde River confluence.

Although West Clear Creek is perennial, its normal flow is relatively small and
can only be boated for recreation during the winter and spring months when the runoff
is much higher due to snow melt. No evidence was found of any conunercial trade or
navigation of West Clear Creek, including the flotation of logs downstream. While
West Clear Creek is a recreational fishing area from its banks, there is no history of
commercial fishing. Whﬂe there may have been irrigation diversion dams and
struchures at the beginning of the century that would have been an impediment to
navigation, there are currently no permanent dams on West Clear Creek, although there
is one existing bridge for a road crossing. Transportation at or near the date of
statehood was accomplished by foot, horseback, and wagon and later, as roads
developed, by automobile and truck. West Clear Creek is not listed in the Rivers and
Harbors Act of 1899.
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In view of the foregoing, it seems clear that West Clear Creek was neither
navigable nor susceptible of navigability as of February 14, 1912.

XI.  Separate Detailed Stream Navigability Study for Wet Beaver Creek

Since Wet Beaver Creek survived the level three analysis of the small and minor
watercourse analyses in Coconino County, a separate detailed study of its navigability
was conducted. The separate detailed report on Wet Beaver Creek is incorporated in
this Report, Findings and Determination, although a portion of Wet Beaver Creek is
Jocated in Yavapai County which is adjacent to Coconino County to the south and west
of the headwaters of Wet Beaver Creek. The level three analysis of Wet Beaver Creek
reported in Section IV B 5 of this report is incorporated by reference in this separate
detailed stream navigability study for Wet Beaver Creek.

The headwaters of Wet Beaver Creek are found in deep canyons of the Coconino
National Forest just west of Happy Jack in the South Half of Section 17, Township 15
North, Range 8 East, Gila and Salt River Base and Meridian, latitude 34°41'00" North,
longitude 111°31'24" West. Wet Beaver Creek flows from its headwaters almost due
west with a southerly cant until it crosses the Yavapai County line and then tflows past
Montezuma Well near Montezuma Castle National Monument to its confluence with
the Verde River in the South Half of Section 4, Township 14 North, Range 5 East, Gila
and Salt River Base and Meridian, latitude 34°34'26" North, longitude 111°51'15" West.
Tt is 30.1 miles in length and has a drainage area or watershed of 434 square miles. The
Wate;rshed is bounded by high mountains for most of its length until the canyons widen
out where it flows into the plains of the Verde Valley near McGuireville. Elevations
within the watershed range from 7,713 feet at Mt. Nestor to 3,083 feet at its confluence
with the Verde River. A map of the area showing where Wet Beaver Creek is located in

the county and state is attached as Exhibit “].”
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A.  History of the Wet Beaver Creek Canyon and Valley Area

The first evidence of human presence in the Verde Valley is indicated by
projectile points of the Clovis and Folsom style that date from 10,000 to 12,000 years
ago. These paleoindians were a primitive hunting and gathering society and this
remaimed the dominant lifestyle through the archaic period until approximately 2,000
years ago when there is evidence of proto Hohokam Culture Indians who probably
migrated from the Phoenix Salt River area into the lowland areas along the Verde River
and brought primitive irrigation agricultural technology. There is little evidence of
permanent occupation of the Wet Beaver Creek valley due to the rough terrain except
near the Verde River confluence. Population increased from 800 to 1200 A.D. and by
the late 1100's and early 1200's a new culture designated as the Sinagua Indians
appears. These people probably migrated south from the Flagstaff area and mixed with
the Hohokam Culture that was already located in the Verde Valley. Prominent
archaeological sites in the area dating from 1300 to 1425 include Tuzigoot, Montezuma
Castle, the ruins at Montezuma Well, and the Clear Creek ruins. Although there appear
to be ample resources, the Hohokam and Sinagua occupation of the area ceased at about
1425 to 1450. Drought, waterlogging of soil, disease, warfare, invasion or dissolution of
trade networks have all been proposed to explain their disappearance, but no one
explanation is completely satisfactory. There is no evidence of any boating or use of
either Wet Beaver Creek or the Vei‘de River by the early ?re—Colu:mbian indigenous
peoples for boating or travel along Wet Beaver Creek.

Exploration of the region by Spanish conquistadors began in the late 1500's with
the expedition in 1582 and 1583 by Antonio de Espejo who was attempting to locate two
Franciscan priests who had been captured by Indians, as well as searching for gold and
other precious metals. From 1598 to 1600 Governor Ofiate of New Mexico and Marcos
Farfan de las Godas also explored the area and probably were the first to locate the rich

body of copper ore at Jerome. Other early Spanish explorers included Fray Francisco
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Farfan in 1598 and Zaldivar in 1599. Their primary purpose was to search for precious
metals and they did not remain in permanent residence. In 1826 the first expedition
of the mountain men led by Ewing Young came through the area, trapping for beaver.
Following the war with Mexico in 1848 and the acquisition of the present western part
of the United States by the Treaty of Guadalupe Hidalgo, a number of expeditions led
by military officers were conducted in the area, primaﬁly for the purpose of surveying
possible railroad routes from the eastern United States to California. Léading among
these was the 1854 surveying party along the 35th parallel led by Lt. A. W. Whipple and
the 1864 Woolsey expedition which branched south to Montezuma Well and into the

Verde Valley.

The first pioneers to settle in the Verde Vailey were of the Swetnum-Parish party
which arrived on a scouting trip in January 1865. In April of that year a settlement
party of 19 people with six wagons settled at the confluence of Clear Creek and the
Verde River. When attacked by Indians they asked the government for military
support and a post was established near the confluence of Wet Beaver Creek and the
Verde River called Camp Lincoln. It was later renamed Camp Verde and in 1879 was
made a permanent fort by the name of kt. Verde. Famed Oak Creek settler Jim
Thompson first settled in 1876 on West Clear Creek at a place row known as the Bull
Pen. He later moved to Oak Creek Canyon and Indian Gardens.

The first settlers in the area relied more on farming then ranching, making their
living bjf selling their prodiice to miners and soldiers in Prescott, Jerome and Ft. Verde.
The early farms diverted water from the Verde River, but there were also small ditches
off West Clear Creek for irrigation and water supply. The establishment of railroads in
the 1880's and improved wagon roads created easier shipping of cattle to the east and
midwest, and the emphasis eventually shifted from farming to ranching.

Transportation in this area at the time of statehood was primarily by foof,

horseback, and horse-drawn wagon. In 1876 a stage route was established between
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Prescott and Flagstaff and a station was built at the head of Beaver Creek. In 1882, the
Atlantic and Pacific Railroad, which later became the Santa Fe Railroad, and after a
merger is now known as the Burlington Northern Santa Fe Railroad, reached the small
community of Flagstaff. Later a branch of the railroad was brought into the Verde
Valley which allowed ranchers the ability to drive cattle only a short distance to find
rail transportation to market. Thus rail also became a major mode of transportation.
There is a report that boats were uged at Ft. Verde to cross the Verde River during high
water, but there is no record of any commercial or recreationai boat usage on Wet
Beaver Creek at or about the time of statehood.

B. Wildlife, Habitat and Hydrology

Because of the history of erosion, hunting, overgrazing, and competition from
domestic animals, the present day distribution of plants and animals in the Verde
Valley Wet Beaver Creek area only weakly resembles prehistoric conditions. Large
animals that dwelled in the higher elevations during prehistoric times included elk,
bear, and mountain sheep, while some deer and antelope inhabited the lower foothills
and valleys. Other animals that would have been available to early hunters were
cottontails, jackrabbits, prairie dogs, woodrats, wild turkey, quail and doves.

The vegetation of the Wet Beaver Creek valley varies from semi-desert grasses
and brush near the Verde River to pifion-juniper forests in the area near the Yavapai-
Coconino County line. Vegetation above the Mogolton Rim is mainly ponderosa pine.
The riparian vegetation along Wet Beaver Creek in the lower zone is characteristic of
the xeric climate. The dominant tree species include cottonwood, sycamore, willow and
alder. The vegetation at these lower sites is not dense, featuring an occasional barberry
and buckthorn interspersed with trees. In the upper areas the predominant tree species
along the creek are box elder and alder with occasional walnut and big-toothed maple.
Shrubs form the dense stands along the stream and include gambel oak, New Mexico

focust, rock spirea, hophornbean, and dogwood. Dense stands of bracken fern and
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clumps of horsetail are also found on the banks. Peregrine falcons, bald eagles, black
hawks and many other bird species are also found near Wet Beaver Creek, and the
stream itself supports numerous mamimal, amphibian, reptile, bird and native fish
species.

There are no hydrologic records for Wet Beaver Creek as of the year of statehood,
but a stream gauge was later installed just upstream from the confluence with the Verde
River. This record, which is believed to be comparable to that at or near statehood,
discloses that the annual mean flow of Wet Beaver Creek is approx1mate1y 36 cfs, which
cotresponds to an average depth of ]ess than one-half foot, and the width is about 8 to
25 feet. This difference is the result of a much higher monthly average flow which
occurs as a result of winter storms and snow melt during the months of December
through April. Storms causing flash floods occur with some frequency in the area and a
recent peak flow on January 8, 1993, of 24,800 cfs was recorded.

For purposes of study, Wet Beaver Creek was divided into two reaches, the
canyon reach which is upstream from Forest Road 618, and the valley reach which is
downstream from Forest Road 618. The main channel in the canyon reach is a slightly
sinuious cobble and boulder bed channel approximately 25 feet wide. It has a narrow
deep cross section with a single channel iocated at the bottom of steep walled canyons.
Slot canyons with bedrock walls occur throughout this reach, creating pools of up to 20
feet deep but no more than a couple of hundred feet long. Many locations along the
canyon reach are popular for hiking, swimming and fishing. Floodplains in the canyon
reach are narrow if they exist at all. This reach is perennial with a base flow of about 15
cfs. The main channel in the valley reach is a wide braided sand and cobble bed
channel. Downstream from the crossing of Forest Road 618, the stream widens, with
broad overflow areas up to 200 feet that transifion into the wider geologic floodplain.
The flow is perennial in the valley reach, although a small percentage is lost to
infiltration, evaporation, and irrigation diversions.
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The Arizona State Parks Department lists Wet Beaver Creek as a modern
recreational boating stream. Comparison of the conditions on Wet Beaver Creek with
the available recreational boating criteria indicates that the stream could be boated by
canoes, kayaks and tubes approximately ten percent of the time. At normal flow, the
stream is only one-half foot in depth and larger commercial craft cannot navigate the
stream. There is no reference to historical cr commercial boating on Wet Beaver Creek.
No evidence was presented to suggest that the location or alignment of the stream has
varied significantly since statehood, although there is some evidence that meandering
movement is possible in the lower valley reach near the Verde River confluence.

Although Wet Beaver Creek is perennial, its normal flow is relatively small and
can only be boated for recreation during the winter and spring months when the runoff
is much higher due to snow melt. No evidence was found of any commercial trade or
navigation of Wet Beaver Creek, including the flotation of logs downstream. While Wet
Beaver Creek is a recreational fishing area from its banks, there is no history of
commercial fishing. While there may have been irrigation diversion dams and
structures at the beginning of the century that would have been an impediment to
navigation, there are currently no permanent dams on West Clear Creek, although there
is one existing bridge for a road crossing. Transportation at or near the date of
statehood was accomplished by foot, horseback, and wagon and later, as roads
developed, by automobile and truck. Wet Beaver Creek is not listed in the Rivers and
Harbors Act of 15899.

In view of the foregoing, it seems clear that Wet Beaver Creek was neither
navigable nor susceptible of navigability as of February 14, 1912,

XTI. Separate Detailed Stream Navigability Study for Chevelon Creek

Since Chevelon Creek survived the level three analysis of the small and minor

watercourse analyses for Coconino County, a separate detailed study of its navigability

was conducted. The separate detailed report on Chevelon Creek is incorporated in this
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Report, Findings and Determination although a major portion of Chevelon Creek is
located in Navajo County which is adjacent Coconino County to the east. The level
three analysis for Chevelon Creek reported in Section IV B 10 of this report is
incorporated by reference in this separate detailed stream navigability study for
Chevelon Creek.

The Teadwaters of Chevelon Creek are located in Willow Springs Canyon on the
northeastern slope of the Mogolion Rim near Woods Canyon Lake in Section 29,
Township 11 North, Range 14 East, Gila and Sait River Base and Meridian, latitude
34°20°00" North, longitude 110°56'00" West. It flows in a northeasterly direction
through deep canyons in the Coconino National Forest past Chevelon Crossing and
crosses the Navajo County line continuing in a northeasterly direction in lesser canyons
until it fiow;s into the Little Colorado River east of Winslow at Section 15, Township 18
North, Range 17 Bast, Gila and Salt River Base and Meridian, latitude 34°57'05" North,
longitude 110°31'14" West. Chevelon Creekis 914 miles long and drains a watershed of
820 square miles. Elevations in the watershed range from a maximum of 7,660 at its
headwaters to approximately 4,900 feet at its confluence with the Little Colorado River.
The annual mean flow is approximately 50 cfs. The depth of the stream during normal
flow is between .64 feet to 1.35 feet with a width of 12 to 30 feet.

The watershed is bounded by high mountains and deep canyons of the north
slope of the Mogollon Rim and the canyons of the high plateau which tilt to the north as
the creek runs into the Little Colorado River. A map of the area showing where
Chevelon Creek is located in the county and state is attached as Exhibit K

A. History of Chevelon Canyon

Archaeological sites indicate that the region surrounding Chevelon Canyon has
. been occupied for several thousand years, although few site-specific records of ruins
were found. No doubt palecindians traveled through the area utilizing the waters in

Chevelon Creek as they hunted and gathered for their sustenance. There are hardly any
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permanent sites that date to the archaic period in which hunting and gathering cultures
also passed through and made temporary camps in the area. As the more well-known
pre-Columbian cu.ltures developed, it seems that the Chevelon Creek area was a
meeting place for Anasazi and Sinagua cultures. The best known archaeological site in
the area js Chevelon Ruin at Homol'ovi State Park. The Homol'ovi site is a series of
eight to twelve separate buildings or ruins located at the confluence of Chevelon Creek
and the Little Colorado River. The Chevelon Ruin is a 400-room village site situated on
a hilltop. The occupants of this site were thought to have used irrigated agriculture
primarily from the Little Colorado and not Chevelon Creek. There is also evidence of
later occupation by Zuni, Hopi, Navajo and Apache Indians which brings the
archaeological record down to the mid-1800's.

The first Anglo-American explorer in the area was Col. John M. Washington's
Navajo Expedition in 1849. Following the end of the Mexican American War in 1848
with the Treaty of Guadalupe Hidalgo, the United States sponsored a number of
expeditions led by military officers who surveyed the northern part of this area as a
railroad site for a transcontinental railroad. One of the first was Capt. Lorenzo
Sitgreaves in 1851 who led an American surveying expedition down the Little Colorado
River and across what would become northern Arizona, surveying the 35th parallel site
which was later developed into a transcontinental railroad. In 1853. Lt. Whipple passed
through the area and noted the great kivas at various of the ruins, particularly
Homol'ovi. In the late 1850's E. F. Beale devéloped a wagon road across northern
Arizona which generally followed the present route of the railroad and Highway 66.

The first Anglo settlement in the Chevelon Creek area was a town called Sunset
which is now known as Winslow. Led by Lot Smith, Mormon colonists maintained a
dairy at what was to be known as Mormon Lake and had a sawmill nearby at a place
called Sawmill Springs. Other groups®of Mormon settlers came from Utah and

established themselves at Sunset or Mormon Crossing near Homol'ovi and Joseph City.
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These early settlements had a great deal of trouble irrigating and growing crops due to
the lack of water part of the time and excessive flooding at other times.

Throughout the early 1900's other settlers made their homes along Chevelon
Creek or in the flatlands next to the steep canyon walls. Several ranching operations
started in those years are still operating today near the creek, but they do not include
permanent residences or commercial buildings within the canyon. Two pumping
stations and three dams have been constructed along Chevelon Creek for water supply
and recreation, but none of these dams existed at the time of statehood. The principal
economic activity in the region in the late 1800's and early 1900's was ranching. The
only crop agriculture attempted along Chevelon Creek were merely gardens to provide
vegetables to the ranchers. No mines or mining claims were established in the
Chevelon Canyon area. |

Transportation through the Chevelon Creek area was primarily by foof,
horseback and horse-drawn wagon until 1882 when the Atlantic and Pacific Railroad
reached Winslow. This is the track which later became the Santa Fe Railroad and after a
recent merger is now known as the Burlington Northern Santa Fe Railroad. The
railroad parallels Interstate 40, a transcontinental 4-lane highway. There is no record of
any boating or other attempts at travel on Chevelon Creek and no evidence of any
commercial fishing. The water from the creek was used primarily for grazing of cattle,
with some isolated irrigation uses.

B. Wildlife, Habitat and Hydrology

Two U. 8. Geolegical Survey stream gauge stations are located on Chevelon
Creek, one just inside the Navajo County line at the mid-point of the stream flow and
the other near the confluence with the Little Colorado River. The stream is listed as
being perennial but in fact is intermittent and during partions of the year some areas of
the stream are dry. ‘lhe annual mean ftlow at both stream gauge stations is

approximately 50 cfs. The largest monthly flow occurs during the winter and spring
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months of January through April when the snow is melting on the mountains of the
Mogollon Rim. The stream gauge near Winslow reported a peak occurrence during the
largest flood on record of 33,600 cfs on December 18, 1978.

The vegetation on Chevelon Creek varies with the elevation. Ponderosa pine
and Douglas fir dominate in the southern area in the high mountains, with some pifion-
juniper communities in some areas. Further downstream the riparian community
transitions to cottonwood and walnut along with canyon grape. Near the Little
Colorado confluence, the banks are covered with dense thickets of tamarisk, a non-
native tree thought to have been iﬁtrodﬁced after Anglo settlement of the west in order
to halt erosion. The most downstream zone is a part of the northern desert community
and is a southern extension of the Great Basin sagebrush country. Sage dominates in
most of this area and is accompanied by rabbit brush and salt brush. Before Anglo
settlement, the grasslands were dominated almost exclusively by antelope with
occasional deer and elk, After Anglo settlement, cattle and sheep became dominant.
Wolves once served as grassland predators but are now gone and replaced by coyote as
the dominant predator of jackrabbits and badgers found in the area. Further south as
elevation increases beaver, elk, porcupine, wild turkey, bobcat, fox and mountain lion
are found. The present elk herd in this area is wapiti which were imported from
Wyoming in 1913 by the Elks Club of Winslow after the native elk population became
extinct.

There are two reservoirs on Chevelon Creek, Woods Canyon Lake near its
headwaters, and Chevelon Canyon Lake constructed in June 1967 with a lake capacity
of 6,193 acre feet. Recreational boating and fishing are conducted on both Woods
Canyon and Chevelon Canyon Lakes. The flow data indicates that during ordinary
flow, recreational watercraft could be utilized on portions of the creek other than the
lakes approximately 10% of the time. In the upper and middle reaches of Chevelon

Creek there are many channel obstructions such as vegetation, riffles and boulders in
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the stream. All reaches of Chevelon Creek are either perennial or intermittent, flowing
in response to discharge of springs, interception of groundwater, and particularly
runoff respanding to snow melt in the late winter and early spring.

No evidence was found to indicate that sustained trade or travel occurred in
boats in either the upsfream or downsiream d.iréction of Chevelon Creek at the time of
statehood. Although there is some history of recreational boating during high water
periods, no evidence was found to indicate any commercial enterprise being conducted
using Chevelon Creek for trade or travel by boat. Certainly, commercial boats,
including keelboats, steamboats, or powered barges were and are impossible to use on
this creek. All boating or fishing was for recreational purposes and there is no record of
any use of Chevelon Creek for flotation of logs or other materials. While there is some
evidence of water being diverted from Chevelon Creek for irrigation at several locations
prior to 1912 and after, there is no evidence that entries were made under the Desert
Land Act of 1877. Likewise, Chevelon Creek was not regulated as a watercourse under
the Federal Rivers and Harbors Act of 1899. |

While there are currently three dams and two irrigation diversions on Chevelon
Creek that would be impediments of some types of navigation, these dams and
diversions did not exist at the time of statehood. Transportation in proximity to
Chevelon Creek at the time of statehood was customarily accomplished by foot,
horseback, wagon and railroad and later, as the road conditions improved, by
automobile and truck.

in view of the foregoing, it seems clear that Chevelon Creek was neither
navigable nor susceptible of navigability as of February 14, 1912.

XIII. Findings and Determination

The Commission conducted a particularized assessment of equal footing claims
the State of Arizona might have to the beds and banks of the 5,276 small and minor
watercourses in Coconino County, Arizona and, based on all of the historical and
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scientific data and information, documents, and other evidence produced, finds that
none of the said small and minor watercourses, including Oak Creek, West Clear Creek,
Wet Beaver Creek, and Chevelon Creek on which separate detailed studies were
conducted, were used or were susceptible to being used, in their ordinary and natural
condition, as a highway for commerce, over which trade and travel were or could have
been conducted in the customary modes of trade and travel on water as of February 14,
1912.

The Commission als_o finds that none .of the small and minor watercourses in
Coconino County, Arizona; ex;:ept Oak Creek, West Clear Creek, Wet Beaver Creek and
Chevelon Creek, are or were truly perennial throughout their length and that as of
February 14, 1912 and currently, they flow/ilowed only in direct response fto
precipitation and are or were dry at all other times.

The Commission also finds that there is no evidence of any historical or modern
commercial boating having occurred on any of the small and minor watercourses in
Coconino County, Arizona.

The Commission also finds that there is no evidence of any fishing, except
recreational fishing, having occurred on the small and minor watercourses in Coconino
County, Arizona.

The Commission further finds that all notices of these hearings and proceedings
were properly and timely given.

In view of the foregoing, the Commission, pursuant to A.R.S. § 37-11284, finds
and determines that the small and minor watercourses and the two lakes mentioned
above in Coconino County, Arizona, were not navigable nor susceptible of navigability

as of February 14, 1912.

4
DATED thisZ& day of // 2011

o e Wl
E hower, Chair Cecil Miller, Member
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Table A-3

List of Small and Minor Watercourses in Coconino County

129 Mile Creek

122 Mile Creek

127 Mile Creek

128 Mile Creek

133 Mile Creek

193 Mile Creek

106 Mile Creek

205 Mile Creek

215 Mile Creek

222 Mile Creek

a - Seg 503 Coconine

a - Seg 9 Coconing
Albers Wash

Alder Creek - Coconino
Anderson Canyon
Antelope Creek - Coconino
Antelope Wash - Coconing
Ash Fork Draw - Cecenino
Ash Fork Draw - CoconinofY avapai
Ashurst Run

Awatubi Creek

Aztec Creek

b - Seg 30 Coconino
Babbit Spring

Babbitt Wash

Badger Creek - Coconino
Badger Wash

Ball Court Wash
Barbershop Canyon
Basalt Creek

Bear Canyon

Begashibitc Wash
Bekihatsc Wash

Big Wash - Coconine

Billy Goat Wash

Bitter Spring Wash

Biack Tank Wash
Blacktail Canyon Creek
Bonita Creek - Coconino
Boucher Creek

Boulder Creek - Coconino
Brady Canyon

Bright Angel Creek

Bright Angel Wash

Burro Canyon Wash

¢ - Seq 21 Coconino

Appendix A — List of Watercourses

¢ - Seg 32 Coconino
Campbali Francis
Canyon Creek 1

Canyon Diablo

Carbon Creek

Cardenas Creek
Cataract Creek
Cathedral Wash

Cedar Creek 1

Cedar Wash - Coconino
Chaiyahi Creek
Chevelon Canyon

Chino Wash

Chuar Creek

Citadel Wash

Clear Creek 1

Clear Creek 2

Clover Creek - Coconino
Coconina Wash
Comanche Creek
Corduroy Wash

Corn Creek Wash
Cottonwood Creek - Coconino
Coyote Wash

Coyote Wash 1 - Coconino
Crackerbox Canyon
Cremation Creek

Crystal Creek

Curve Wash

Deadman Wash - Coconino
Deer Creek - Coconino
Deer Tank Wash

Devil Dog Canyon
Diamond Creek 1
Dinnebito Wash
Dogtown Wash

Doney Mountain Wash
Dragon Creek

Dry Beaver Creek

Dry Creek 1 - Coconino/Yavapai

Dry Wash - Gocohino
Ezst Clear Creek
East Fork Canyon
East Fork Carbon
Eighimiie Cresk
Emmett Wash
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Table A-3

List of Small and Minor Watercourses in Coconino County

Espejo Creek

Fall Creek

Fivernile Wash - Coconino
Flint Cresk

Fossil Cresk

Foster Creek

Garden Creek 1 - Coconino
(3arden Creek 2 - Coconino
Gold Spring Wash
Grapevine Canyon
Grapevine Creek - Coconing
Gray Spot Wash

Gray Wash

Grindstone Wash

Haada s Taani D

Hack Canyon

Hail Canyan

Hamblin Wash

Hanaa Ninadzidza

Hance Creek

Havasu Creek

Heather Wash

Heiser Wash

 Hell Canyon

Hermit Creek
Hogansaani Wash

Hom Creek

Horse Tank Wash

House Rock Wash
Howard Draw

Hulls Wash

J D Dam Wash

Jackass Creek

Jackrabbit Wash - Coconino
Jackrabbit Canyon

Jacks Canyon - Cgconino
Jacks Canyon 1

Jacks Canyon 2

Jacoh Canyon

Jadito Wash

Johnson Creek

Johnson Run

Johnson Wash - Cocenino
Jumpup Canyon

Kaibab Wash

Kaibito Creek

Appendix A — List of Watercourses

Kana A Wash
Kanab Creek

© Kane Canyon
Kish Zhini Wash
Kwagunt Creek
Landmark YWash
tast Chance Creek
l.ava Wash
Leche-e Wash
Lee Canyon
Leonard Canyon
Liilkiizh Shijei
Little Coyote Canyon
Litde Mexican
Little Red Horse
Littie Roden Waish
Little Wash
Long Canyon
Long Canyon Wash
{.ost Spring Wash
M C Canyon
Mzlgosa Creek
Manzanita Creek
Martin Dam Draw
Matkatamiba Creek
Mays Wash
Meath Wash
Milk Creek - Coconino
Miller Canyon
Miller Wash - Coconino
Moenkopi Wash
Mahawk Canyon
Monument Creek
Monument Wash
Mule Creek
Nankoweap Creek
Narrow Wash
Nevajo Creek
Needmore Wash
Ninetyfour Mile -
Ninetyone Mile Creek
Morth Canyon Wash
Oak Creek
Oraibi Wash
Padre Canyon
Pajute Trail Wash

AT



 Table A-3

List of Smali and Minor Watercourses in Coconino County

Papage Creek

Paria River

Partridge Creek
Pasture Wash

Peach Wash
Phantom Creek

Pine Creek

Pine Creek Wash
Pine Valley Road
Pineveta Wash

Pipe Creek

Pleasant Valley
Polacca Wash

Palson Dam Draw
Porcupine Wash
Prairie Wash

Priest Draw

Prospect Creek
Pumphouse Wash

' Railroad Draw

Rain Tank Wash
Rarick Canyan
Ratllesnake Canyon
Ratflesnake Wash
Red Morse Wash

Red Lake Wash

Rio de Flag

Rock Canyon - Coconing
Royal Arch Creek
Russell Wash - Coconino
Salt Creek - Coconing
Salt Water Wash
Saliwater Wash

San Francisco Wash
Sand Draw

Sand Wash - Coconino
Sandstone Wagsh
Schoothouse Draw
Schultz Creek
Searmnan Wash

Sei Biibikooh

Sei Haasgaii Wash
Sevantyfive Mile
Sheep Spring Wash
Sheep Wash - Coconina
Shinumo Creek

Appendix A — List of Watercourses

Shinumo Wash

Shonto Wash

Sinclair Wash

Sixtymile Creek

Slate Creek - Coconino
Snake Guich

Soap Creek - Coconino
Soldier Wash

Sour Water Wash

South Canyon

South Fork Soap

Sowats Canyon _
Spring Creek 1 —~ Coconino/Yavapal
Spring Valley Wash
Square Butte Wash
Standing Water Wash
Stone Creek - Coconino
Stone House Wash
Strawberry Creek
Sycamore Creek 1

Taah Liti Wash

Tanner Wash - Coconino
Tapeats Creek

Tappan Wash

Tatahateo Wash
Tatahoysa Wash
Thunder River

Tiger Wash - Coconino
Tin Can Wash

To Hajisho

Tohachi Wash

Tams Creek
Tonahakaad Wash
Tonto Creek

Trinity Creek

Tse To Baah Naal
Tucker Flat Wash

Tule Tank Wash

Tuna Creek

Turkey Creek - Coconino
Unkar Creek

Vighnu Creek

Volunteer Wash

Wall Creek

Wallace Canyon

Walnut Creek - Coconino
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Warm Springs Canyon
Webber Creek

West Canyon Creek
West Cataract Creek
West Chevelon Canyon
West Clear Creek

West Fork Oak Creek - Coconino
West Webber Creek
Wet Beaver Creek
Whe-Yol-Da S5ah Wash
White Creek

White Sage Wash

White Water Wash
Wildcat Canyon

Wildcat Canyon - Coconino
Willow Craek - Coconino
Waoods Canyon

Woody ¥Wash

Yaeger Canyon

Yeager Canyon

Yeliow Butle Was
Yellow Jacket Canyon

Youngs Canyoen
4977 Unnamed Watercourses

Appendix A — List of Watercourses A-18
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AFFIDAVIT/PROOF OF PUBLICATION

STATE OF ARIZONA

} 58,

County of Cocorino

Bobbie Crosby being dull}r sworn, deposes and ﬁys;
That she is the legal clerk of the Arizona Daily Sun

a newspaper published at Flagstaff, Coconino County, Asizona; that the

leggd U103

a wﬁy of which is

hereunto attached, was first published in said newspaper in its issue dated

the {;2:_5; day of m@%h 2005, and was
published in each _mﬂ__z issue of said newspaper for W2, |

. Spri dley Wesh, fquare
P b ﬁfm

consecutive [0 QL& the fast publication being in the issue dated the

| (ﬂ __gay of pﬂ?ﬁ(’

2005,

” dﬁ.h’a‘ﬁf#&‘i—wtfu g _‘ FRERN
Jeoyanng d%
W Sybscribed and sworn o {ore me this .
: W T dayof 20 &

My Commission expires

Tatahoyst Wash, Thuader River, |

Lep=! No. 6703 .
STATEMENT OF IRTERT . . .}
S_ulgai"A:izona S
Nevigesle Stream Adjudication |
Cammistion . L
Pursisnl o AR5 §37-11077 e,
s2q. the Arizons Havigable
S‘irgang'éﬁg%gi)ﬁ&'m Commisz-
siol \(C) {5 planain;

. hold wiféreonize Paans o
Featings togatding he Litie
orads River in Cocnnino'c_‘owfy -
Arizore, Noilee lsfereby gwe.n: :
persoest’to AR.8.837-1122 (B),”
it ANSAC jitends Lo réccive, '
review, 'and consider evidence. "
regaréing the navigibility or ™ . -
nonavigebility of e Litde Col- |
orzdd River in Comnino .
Coutty. Fsmrestedparies arese.”,
guested to fie all dovmentary © -
evidives they propsse 10 pubmdl- |-
16 ANSAC by Mey 23,2005, &
gl}}, gt;gcnct sribitted to N

Wil b the of "
ANSAC end Lhe Sm%%:fm-ly <

, Arizone., Evidence submitted e
ol e munileble for.prbhic ju- A
spection ot the ANSAC offices ' [

ing regular office howrss T |
Potmusl to ARLS §37-1101, et
seq., the Arizons Navigable
Stream Adjudiceton Commis- -
sion {ANSAC) s plamning 10~
holdlawmcwmnaﬁzabiﬁfy. :
hearinz segarding olf of the gmall.,
and miner whterconrses s i
Cocurine Connty, Arizong. Ne 7
tico ik herchy gives, pirsuant 10
ARS, §37-1423 (B). that -
ANSAC itends 10reocive. fo-

IS ARALEOBSIR AN s oy
onto Wesh, Sinclair Wash.

Sritymile Creek, Staglreek - . |

Cacorins, Snake Guich, Scap  F¢

Cyeek - Cochise, Sowr Water

Wash, South Camyon, South ‘

wpwats Creyon.

Butie Wash, Standin .
Whesh, Stone Creek - Coconlno,

Coconino, Tapeats Cnek,
Tsppen Wash, Tatahaso Wiush,

Tiger Wgsh - Coconing, Tip Con ™ &
Wosh, To Hyjisha, Tehacki, = p.-
‘Wash, Toms Tonehakasd, | -
Wash, Trinity Cresk. Tse To 7 87
Baah Nazl, Tueker Flai Wash, .
Tube Teck Wish, TUR

Tusvey Cresk - Cos
Cyreel, Vishru Creek, Volomtess -
Wash, Wall Crecity Walace Canr *
yon, Welmit ©yeek- Cotoping, .
Haom Springs Canyon, Wehber
Creck, #ost Cariyon Cresk,
West Cetaract Creek, West G
Chuvelan Canyon, Wess Cledr - 3 7r

i Coeoring, West Wekber Creck, ' 1;

Creak, West Fork Ok Creek -

Wet Bemver Creck, Whitc-Creek,
White Sege Wash, Whive Water
Wesh, Wildest Canyen, Wildeal »
Canyon- Cotoning, Wiltow
Cresk - Cotonine, Yoods Can
yon, Womdy Wash, Yanger Oat-
yon, Yeager Canyon Yellow
Bulle Wak, Teilow lacket Can-
yon, Yeangs Canyon, & - 528
%03 Coconing, 2- 5289
Cosonino, b - Seg 30 Toconino,
¢z 5ep2) Cogenine, ¢ - Sep 3
& coming, and tl o namegt, Iy
}j-':md nnpTaed smellend nﬁr_wl_-_{ i
i( WateTEIiTseE.
An ypbaund ariging plus seven-
[ 8bund coples of darilmentary
if pvideree it o he mimitted.
ANSAC offices are Jocated At
1700 Wes) Washingtoo, Room
304, Prosniz, AZ 55007, The - 1
telephime aumer i (602) 542- 2 |
| g214, The web sic address is
hlip:a’.fww.azslrcambeds.com.
The email sddressis
| cifearns Gmindspring.com.- .
. Indivicuals with disabilities whe
: nped & reaspnoeble sccommods.
- do te commuaicale evidenct 10
. ANGAC, of whb nqeire s 5
[omnetion in axi Jllesnaie Fornat
* mzy rontact the ANZAC offige
o (B02) F42-921410 rnake Theld -
needs Fvown, FUR: Wan 2%, 20"
41— £ rng ETA% '
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Shonto Wash, Sinclalr Wash,

Shitymile Creek, Slate Creek -
Coconino, Snake Gulch, Soap
Cresk - Cochise, Sour Waier :
Wash, South Canyon, South |70,
Fork Soap, Suwats Cruyor, N

B

1.eg2] No. 6703

STATEMENT OF INTENT . . - |

S1zte of Arzona

Navigable Stream Adjudication - |

Commission

Pursdant 1o AR.S. §37-110T et. " |

seq,, the Arizone Mavigable
Stigam Adjudicatign Comimis-
sion {ANSAC) is planpjng to, .. &
- hold WaféreShise navigadilly | i
heafings tegarding the Lilftie Col-
orado River in Coconing Couafy,”

Arizona. Notice is hereby given, "
pursuant'to ARS, §37-1123(B), 7}

that ANSAC intends (o recetve,
review, and consider evidence

| regarding the navigability or ~ - .
nonpavigability of the Little Col- |

orado River in Coconino
County, Ineresied parties areje- .
guested to file all documentary © -,
evidence they propase to sybmit-.”
10 ANSAC by Mey 23,2005, -
All evidence subsmnitted to ;

. ANSAC will be the propertyof |
ANSAC and the Stete of bR

Avrizona.. Evidence submitted

- will be available for. public in~ -

uring reguler office hours: E
Pusuant e ARS8, §37-1101, et
seq., the Arizona Navigable

sion (ANSAC) is planning 1o
hold a watercourse navigability. .
hearing regarding al) of the small-;
and minor watercomsesdd
Coconinge County, Arizona. -No- '
tice is herely given, pursuant 1o
ARS. §37-1123 (B), that
ANSAC infends fo receive, re-

| Yiew, and consider ' deagh =y

==

ring Valley Wash, Square
utte Wash, Standing Water

* Tappan Wash, Tatahaiso Wash,

spection at the ANSAC offices * |

Stream Adjudication Commis- - |

Wash, Stene Creek - Coconine,
Stone House Wash, Stawberty

Creck, Sysamore Creek 1, Taa © | Y

Liti Wesh, Tanner Wash -

Coconing, Tapeats Creek, L

Tarhovss Wash, Thunder River,

- Tiger Wash - Coconino, Tin Can'§ "

Wash, To Hajisho, Tohachi.
Wash, Torns Creek, Tonshakaad .

Wash, Trinity Creek. Tse To d'.-'

Baah Naz, Tucker Flat Wagh,
Tule Tank Wash, Tuna Creek,

Turkey Creek - Cocapino, Unkar © | ;-
Creek, Yishru Creek, Yolunteer - |'°
Wash, Wetl Creel, Watlace Cac-

yon, Wainut Creek - Cotonino, .
Werm Springs Canyon, Webber
Creek, West Canyon Creek, .
 West Caleract Creeic, West
‘Chevelon Canyon, West Clear -+
-Cregk, West Fork Oek Creek -

Cocanino, West Webber Creek, 1t
iWet Beaver Creck, White-Creek, ~Liif

‘White Sage Wash, White Water -,
Wash, Wikdeat Canyon, Wildeal. -
Caayon - Coconino, Willow -
Creek - Coconino, Woods Can- ¢
yon, Woody Wash, Yaegsr Can-
yon, Yeager Canyon, Yellow
Butte Was, Yellow Jacket Can-

(S

_yon. Youngs Canyon, &- Seg . {i

" 503 Cotoning, 2 - Seg 9
| Cotonine, b - Seg 30 Coconino,

f
‘¢ --Seg 21 Cocanino, ¢ - $eg 32 [
| Covoning, and #ll ofyer narned: & ¥l
band Wnnaroed small and minor, -5 f

watercoieses.

An unbsund origingl plus seven- - *

bbund copies of docimentary
evidence 1s to be submited,
ANSAC offices are located at _
Y700 West Washington, Room i
304, Phoenix, AZ 85007. The . ¢
telephame number 35 (602) 542- - §
0214, The web site address is i
hitpi/fwww.azstreambeds.com.
The e-mail address is
sifeams @mindspring.com.
Individuzls with disabilities who .. |
need 2 reasonsble zccommoda-
tion to conymunicate evidence to

- ANSAC, or who require this in-
formation in en alternate format

" may contact the ANSAC office
al (502) 542-9214 1o make thelr -

. -needs known., PUB: Mar, 23,307

{ Apr. 6, 2005 6703 b
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Legal No. 6844 Ry

TENT State of A.nz‘.;;.m
Navigable $mam At
dication Ccmm:ss‘on_ ‘-f
This is the second ‘occh: ;
sion this Stetement df I_u- .
) . | tent has been pubhshe,d s,
AFFIDAVIT/PROOF OF PUBLICATION || Tisilly, it contained %"
‘ evideace due date of Ma:
23, 2005 because thaz
was the schedeled dabe
for the hearing .
Coconino - Co{fﬁr.j
: . . watercourses.  Howevey, -
' - ’ :] the hearing dalc bas been .-
STATE OF ARIZONA : , et i o hosiing -
’ } - will be held in July. 2003,

therefore. we @re fepishl- -
. shing the Statement of I,

Co“nty of Coconino tent 1 second time with .
an evidence due date .
. July 12, 2003. :

e , . ” 2 ¢ o ARS, FIT
Bobbie Crosby being duly sworn, deposes and says: - : L 1101 e seq, e A_gzg :

7 na Nuvigabie Strea.m Ad—
That she is the legal clerk of the Arizona Paily S.Lm ‘

a newspaper pub!ished at Flagstaff, Cocenino County, Arizone; that the bitity hca.nngs rcgﬁrdm '
the Little Colorada’ Riyer' !

loapl lodd Sl

. by’ givcn, pursuant:
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N the nawgabahzy g
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the % day of mag 20@ WaS | Tiie Colorado River i
published in cach Qm_ issue of said newspaper for l t h"\-éz
consecutive { 5MJC§ the last publication being in the issue dated the submit 6 Copy e

ly 1zzob5 A pv;déﬁ >
g

' mﬂ : L bpittod 1o ANEAS L
e __dayof % PR .lsbcmt..e fopm

ested parties aré mgu‘as
ed 1o file all docnmemar
cv:dmpe y

rr———ttns

for public mspecﬁol,
 the, ANSAC offites |

e 1101, ¢t seq., the Arizo:;
nz Navigable Styearil Aj:ll ‘
Subscribed and sworn to before me this - mdmufn Commis
1%/ é (ANSAC) is planning
. hold & waierctuise D
A . dayof 2 gability hearing rcga:rdmg

all of the smalk and migor
WatsTebarses m Coconmo

' ‘ ‘ County, Asizona, - Notige
M - is hureby given, pursuanb
/A L to AK.S. §37-1123 #

V hat ANSAC inteads
Not Public - receive, revied, and 3

sider ovidencs regardm :
navigabiliy
onnavigability of -

@%@/% : sinall and minor walel

: ' ases  in CoooRdn!

My Cotmmission expires . - Counrj,* Interzsted A,

’ ‘ . des are requested to 15
all docurnentary ewdcn.,c't
rhey propuse o submif w-'__'

ANSAC by July 12
2005 AJI c\rzdcncc .t,ub- .
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Legal No. 6844 '
STATEMENT o“fa H\T
TENT State of AriZona
! Navigable Stream Adjii* :
dication Commission.’ oy
This is the second ocgH-
sion this Statement'of In-
tent has been pabhshecl
Tmitiatly, it contained dn-.
evidence due date of May
23, 2005 because that. -
was the scheduled date’ '
for the hearing .
Coconino - Coumy
WalEICcourses, Howevey, -
the hearing date has been .-
changed and the heaiing ;
will be held in July. 2005;.
thersfore we ate Icpubh—
shing the Statement of In-"",
tent a second time wnh
an evidénce due dafe’ of
July 12, 2005. e
Pursuant to AR.S. §37~
1101, er. seq., the Azizi-.
' na Navigable Stream Ad- .
judicaton Commissioh’
(ANSAC) is pl&nnmg t@ P
hold watdrcourse nawga- i
bility heasings re:gﬁrdmg
the Little Colorado River" :
in  Coconino Ceunty,
Arlzona Notice i3 bera—:
by given, pursuant’ do
“ARS. §37-1123 (B, thai*
ANSAC intends tg.re~.
ceive, reviéw, and , 00n+*
sider evidence regardmg
the  mavigability .~ 953
nonnavigability -~ of the -
Little Colorade River.in:
Coconino Cotnty. Inter:- :

- ANSAC and the SHifé: a‘
" Agizoita.. Eﬁdeaga__gg}g :

 the ANSAC offices diif !}
~ ing regu]ar. office hours,. ;

ested parties aré requests’
ed 1o file all documentary,”
evidence they propose 16, .
submit 8 ANSAC by Ju "
iy 12,2005. All e;vtdenct:'-"
submitted to ANSAC W{L

|.....

be the~mrty

for public mspeétmn

Fursiant to AR.S. §B’T— ;
1101, et. 5¢q., the Adizo<,
na I\a.wgabla Streari Ad: ..
judication | Comrmsszon
(ANSAC) is plannihg.t to
hold a watercourse navi-"
gability hearing regardmg

all of the small and minor '

Wa!mmurses iy Cocemno :

.....

is hereby gwen, pursuant'

“to ARS. §37-1123 (B3F

that ANSAC jntends 'c}'
recefve, review, and ¢on-
sider evidence regardmg;';
the  pavigability " of.

- monnavigability of il

:-.:-*-.‘-:

‘,sma]l and minor watcr-ff

“oourses in  Coconinb:

Coumnty. Interested ‘par-.
fies are requested to file.
all documentary evidence™
they propose 1o submif 1o
ANSAC by July 12,

2005. All evidence sub- .
rvitterd tn ANRALT wrill b -
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AFFIDAVIT OF PUBLICATION

THE ARIZONA REPUBLIC

STATE OF ARTZONA
COUNTY OF MARICCOPA SS

Diana Chavez, being first duly sworn, upon oath deposes
and says: That she is a legal advertising representative of the
Arizona Business QCazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspapeis Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a true copy of the advertisement
published in the said paper on the dates as indicated.

The Arizona Republic

June 9, 2005
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AFFIDAVIT/PROOF OF PUBLICATION

STATE OF ARIZONA

Vs

County of Coconine

Bobbie Crosby being duly swormn, deposes and says:
That she is the legal clerk of the Arizona Traily Sun
a newspaper pubhshcfi at Flagsiaff, Cocopino County, Arizona; that the

\QQCL\ A5

2 mpy of which is

hereunto attached, was first published in said news;:aper in its issue dated
he !,O dayof ___. \U\ we.
published in each ( 2! |{).. issue of said newspaper for O M

consecutive._{ 3@{;] the last publication being in the issue dated the

!O i daybf k\u VLQ— JZDﬁ

Pl
JZOOQ, and was

/

Subseri d swormn to before me: this
&:ﬂ day of@ 29 VA Gﬁ’

W _
AR
L_/ Notary Public

/et

My Commission expires
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STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION
1700 West Washingtor, Room 304, Phoenls, Arizona 85607
hene (602) 542-9214 BAX {602) 542-5220

JANET HAPOLITAND Fomail: strezms@mindspringcom  Wsb Page: hitp //www.azstreambeds.com GEORGE MEHNERT
Govemor Executive Director

AGENDA AND NOTICE OF A PUBLIC HEARING TC BE BELD
July 14, 2005, ut 10:00 am., in Flagstalf, Arizona

. Purtuant to ARS8, §38-431.0Z, notice is hareby given thet the Navigable Stream Adjudication Commission
will hold 2 mecting open to (ie public on July 14, 2005 ot 10:00 2.m. in the Coconino County Supervisors Meeting
Room Iocated at 219 East Cherry Strees, Flagstaft, Arizona

Pursuant to AR.S. §38-431.03(AX3), the Navigabls Stream Adjudicalion Commmission may voie o go into
Executive Session for purpeses of obtzining iegal advice fom the Mommission’s attorney on any matter listed on the
agenda, or pursuant io A.RS. §38-431.03(A) or for discussion of recards exempt by law from public inspestion an @iy
matter listed on the agenda, or for personite] maiters Tisted on the agenda.

Title 2 of the American with Disabitities Act (ADA) prohibits the Cormmmission from discriminating on the
basis of disability in its public meetings. Individuals with disabilities who need a reasonable accommeodation to attend
or communicate at e Commission’s meeting, or who require this inforsmation in altematr format, may contact George
Mebnert at (602) 542-9214 to make their needs kmown. Requests should be made as soon as possitle so the
Commission will have sofficient ime to respond.  For those individuals who have a hearing itpairment, s
Commission can be reached through the Arizona Relay Service at {800-367-8939 (ITY) or 1-800-842-458 | (Voice).
The agenda for the meeting is as follows:

1.  CALL TO ORDER.
2. ROLL CALL. :
3. APPROVAL OF MINUTES {discussion and action),

A. Agpril 25, 2005, Navajo County.
B. April 25, 2005, Navajo County Exesutive Sestion.
C. April 26, 2005, Apache County.

4. HEARING REGARDING THE NAVIGABILITY OR KON-NAVIGABILITY OF THE SMALL AND
MINOR WATERCOURSES IN COCONING COUNTY, 15-010-NAV.

5 HEARING REGARDING THE NAVIGABILITY OR NON-NAVIGABILITY OF THE LITILE
COLORADO RIVER, 05-047-NAV.

6. CALI FOR PUBLIC COMMENT {comment sheets).

(Pursuant io Attorngy General Opinion No, 199-008 [R99-002]. Public Comment: Consideration and
discussion of comnents and complainis from the public. Those wishing to address the Commission need not
request permission in advance. Action taken as @ result of public comment will be limited to directing staff io
study the matter oF vescheduling the miatter for frther consideration and decision af a later date.)

1. FUTURE AGENDA ITEMS AND ESTABLISHMENT OF FUTURE BEARINGS AND OTHER
MEETINGS. : :
& ADJOURNMENT.

The chair reserves the right 1o alter the order of the agenda.

yated this 7 day of June, 2005, George Mehnert, Direstor, Navigable Stream Adjudication Commission



JANET NAPOLITANG Eonail streamsimindspring.com

Gosernar

STATE OF ARIZONA
NAVIGABLE STREAM ADJ UDICATION COMMISSION
1700 West Washinwten. Room 304, Phoenix, Arizena 85007
Plong 1602) 342-9214 FAN (612} 312-8330
Web Page: httprhvwwazsireambads.con GEORGE MENRRT
Execunlve Dirzoor

wild Byold 3 mscting open o the publiz on July 142

SGENDA AND NOTICE OF & FUBLIC HEARING TO BE HELD
Judv 14, 2003, at Tgb ., in Flaystail, Avizona
(First Amendud Auenda)
Farsia (o A RS $38-431.02, notice s herehy given that the Nevigable Streans Adjudiaaing Comiiiasion
P03 a0 100w i the Coconine Cawl

SupIvisos hMaclung

Seom lazated w219 Fast Chery Streed. Flogstafll Arvizona

Executive Session for pumposes of obGining lug
agends, o pursuant © AR S $38-431.05{A) 0

fwable Stream Adiudication Commission may vels @ go iafo

3. the Mavig
Fon the

Pursiant o ARS §28-13103(A%
sanf aulvice frasn the Commission’s atlomey on any mater hs

¢ for discussion of records exempt by fw fiom public inspestion ¢ any

satter listed o the agenda, o Tor persannel mates listed on the agenda.

Lasis al disability in it public roeetings. Individuals with disabilitivs
o communicate al the Commission’s meeting. or who require this nformati

Tide 7 of the Ameriean will Disabilites Act (ADA) orohibits the Conundzsion from diseriminuting on the
who nead 1 reasenable accemmodation 10 atlend
an in alernaie (ormat, may contact George

Mohuert at (6023 5429214 10 wake their needs known, Requests shauld be made as saon as possible so the

Commission will have sulficiend lime W respond.
Commisgion can be reached thraugh the Arizans Refay Service af

For these individuals who have a hearing impairment, his
1-800-567-8030 (T or 1-800-842-4681 (Voaice).

The ngenda for (he meeting is us follows:

L e =

.

11

CALL O ORDER,

ROLL CALL.

APPROVAL OF MINUTES {discussion and action).

A, April 23,2003, Mavajo Counly,

B. April 25, 2003, Mavajo County Executive Sgssion,

C. April 26, 2005, Apache County.

HEARING REGARDING THE NAVIGABILITY OR NON-NAVIGABILITY OF THE SMaLL AND
MINOR WATERCOURSES IN COCONING COUNTY, 03-010-NAV.

MEARING REGARDING THE NAVIGABILITY QR MON-NAVIGABILITY GF THE LITTLE

COLORADQ RIVER, 05-007-NAV.
NAVIGABILITY DETERMINATION OF THE SMALL AND MINDOR WATERCOURSES IM YAVAF AL

COUNTY (DISCUSSION AND ACTION),
NAVICARILLITY DETERMINATION OF THE SMALL AND MINGR WATERCOURSES IN NAVAIQ

COUNTY (DISCUSSION AND ACTION).
NAVIGABILITY DETERMINATION OF THE SMALL AND MINGR WATERCOURSES [N APACHE

COUNTY {DISCUSSION AND ACTION).
NAVIGABILITY DETERMINATION OF THE PLIERCO RIVER {DISCUSSION AND ACTION).

CALL FOR PUBLIC COMMENT {comment sheels). .

(Pursucat to Airgrney General Gpinion Mo, JO0-006 [E99-002].  Pubile Contnent: Consideration und
diveussion of conments aud complainty from the public. Those wivhing io addreys the Commission need not
vequest perntizsion in advance. Aetion taken us o resuli of public conment wiii b limited 10 dirceting siaff e
shiey the maetrer or veschaciiing the maner for fither consfderacion and decision al @ later dale. ]

FUTURE AGENDA ITEMS AND ESTABLISHMENT OF FUTURE HEARINGS ANG OTHER
MEETINGS.
ADIOURNMENT.

The chair resorves the right 1o aller te grder ol e agenda.

oess o

Bated s 6% das of luly. 2005, George Meineri, Diesior /

Avizana Navigable Stream Adjudication Cammigsion,



STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION
1700 Wesl Washinglon, Room 304, Phoenix, Arizona 85007
Phone (G(2) 542-5214 FAX (602) 542-8220

JIANET NAPOLITANO F-mail: streams@mindspringcom  Web Page: http//wwiw.azstreambeds.com GEORGE MEHNERT
Gaverner Execulive Direclor

AGENDA AND NOTICE OF A PUBLIC HEARING TO BE HELD
November 16, 2005 at 3:30 a.m. in Phoeenis, Arizona

Pursuani to AR5, §38-431.02, nolice is hereby given (hat the Navigeble Swream Adjudication Cormmission
will hald a mecting open to the public &t 5:30 2.1 on November 16, 2005 at the La Quinta Tnn located at 2510 West
Greenway Road, Phosnix, Arizana {(Northeast comer of [-17 and Wesl Greenway Road),

Pursuact to A.RS. §38-431.03(AX3), the Navigable Stream Adjudication Commission may vote o g0 into
Executive Session for purposes of obtaining legal advice fom the Commission’s attorney on any malier tisted on the
agenda, or pursuant o AR5 §38-431.03(A) for discussion of records exempt by law from public inspection on any
[atter Histed on the agenda, or for persennel matlers listed on Lhe agenda,

Title 2 of the Americans with Disabilities Act (ADA) prohibits the Commission from discriminating on the
basis of disabilily in its public meetings. Individuals with disabilities who need 2 reasonable accommodation to attend
o communicate at the Comumission’s meeting, or who require this infermation in alternate format, may contact George
Mehnert at {(602) 542-9214 to make their needs known. Requests should be made as soon as possible so the
Commissian will have sufficient time to respond. For those individuals who have a Learing impairment, this
Commission can be reached through the Arizena Relay Service at 1-B00-367-8939 (TTY) or 1-800-842-4681 (Voice).
The agenda for the meeting is as follows:

I CALL TC ORDER.

2, Roil Cali.

3 Appraoval of Minutes (discussion and aetion). Minutes of October 20, 2005, Maricapa County.

4. Hearing regarding the navigability of the Gila River 03-007-NAYV.

5. Hearing regarding the navigability of the Verde River 04-009-NAV.

6. Hearing regarding the navigability of the smal] and minor watercourses in Maricopa Couaty, 05-014-NAYV.

7. Call for Public Comment {comment sheets).
{Pursuant to Atlorney General Opinion No. J99-006 [) R99-002},  Public Comment: Consideration and
discussion of comments and complainis fiom the public. Those wishing to address the Commission need not
reques? permission in advance. Action taken as e resilt of public comment will be limited to direciing staff te
study the matter or rescheduling the matler for further consideration and decision at a later dute.)

8. Future agenda ilems and establishment of future hearings and other meetings,

o, Commission budget and cantinuation.

10. ADJOURNMENT.
The chair reserves the right o alter the order of the agenda,

Duted this 6% day of Gelober, 2005, George Mehnert, Director, Navigable Stream Adjudication Comunission




STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION
1700 West Washingion, Room 204, Phosnix, Arizona 85007
Phone (602) 542-9214 FAX {602) 542-6220

JANET NAPOLITANO E-mail: streams@mindspring.com  Web Page: http:/fwww.azstreambeds.com GEORGE MEHNERT
Gavamor Executive Diveclor

AGENDA AND NOTICE OF A PUBLIC HEARING TO BE HELD
November 16, 2005 at 9130 a.m. in Phoenix, Arizona
(First Amended Agenda)

Pursuant 1o ARS, §38-431.02, nolice is hereby given that the Navigable Stream Adjudication Cominission
wiil hold a meeting open to the public at 9:30 a.m. on Movember 16, 2009 at the La Quinta Iun focated at 2510 West
Greenway Road, Phoenix, Arizena (Northeast comer of 1-17 and West Greenwey Road).

Pursuant 1o A.R.S. §38-431.03(A)(3), the Navigable Stream Adjudication Commission may vote to go inlo
Executive Session for purposes uf oblaiuing legal advice fom the Commission’s attorney on any matter listed on the
agendla, or purseanl to AR.S. §38-431.03(A) for discussion of records exempt by Jaw from public inspection on any
matter listed on the agenda, or for persennel matters lisied on the agenda.

Title 2 of the Americans with Disabilities Act {ADA) prohibits the Comission from discriminating on the
Gasis of disability in its public meetings. Tndividuals with disabilities who need a reasonable accommodation to atiend
or communicate at the Commission’s meeting, or who require this information in alternate format, may contact George
Mehnert at (502) 542-9214 (o make their neads known. Requests should be made as soon as possible so the
Commission will have sufficient time to respond. For those individuals who have a hearng impairment, this
Comimission cau be reached through the Arizona Relay Service at §-300-367-8939 {TTY) ar 1-800-842-468] (Vaice).
The agenda for the meeting is as follaws:

I CALL TO ORDER.

2. Roil Cali.

3. Approval of Minutes (discussion and action). Minutes of Cctober 20, 2005, Maricopa County.

4, All mations and responses 1o “SALT RIVER PROJECT’S MOTION FOR FINDING OF LACK OF
STATUTORY SUBJECY MATTER JU RISDICTION TO DETERMINE NAVIGABILILTY OF
ROOSEVELT LAKE? in hath 04-008-NAV and 04-01 ~NAV {discussion and atgion).

3. Adoption of the Commission report regarding the Pima County Small & Minor Watercourses {discussion and
aclion).

&, Hearing regarding the navigability of the Gila River 03-007-NAYV.

7 Hearing regarding the navigability of the Verde River 04-009-NAV,

3. Hearing regarding fhe navigability of the smafl and minor watercourses in Maricopa County, 05-014-NAYV,

9. Call for Public Comment (comment sheets).

{(Pursuant to Atiorney General Opinion No. 199-006 [ R99.002). Public Comment; Consideration and
discussion of comments and complaints from the public. Those wishing to address the Commission need noi
request pormission in advanze. Action raken s 6 vesult of public comment will be limited te directing staff to
study the maltter or rescheduling the matter for further consideration and decision at a {ater date)

10 Future agenda itenss and establishment of future hearings acd other meetings.

1 Corumission budget and continuation.

12, ADIOURNMENT.

The chair reserves the right to alter the order of the sgenda.

Hess o~

Daled this 26% day of October, 2005, George Mehnest, Director, Navigable Stream Adjudication Commission



STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION
1700 West Washington, Room 304, Phosnix, Arizona 85007
Phane (602) 542-9214  FAX (602) 542-0220

JANET NAPOLITANO E-mai} streams@mindspring.com  Wsb Page: httpt/iwww.azstreambeds.com GEORGE MEMNERT

Gavemaor

Executive Dirzelor

AGENDA AND NOTICE OF A PUBLIC HEARING TO BE HELD
November 16, 2005 at 9:30 a.m. in Phoenix, Arizona
2nd Amended Agenda)

Pursuant to AR.S. §38-431.02, notice is hereby given thal the Navigable Stream Adjudication Commission

will hold a meeting open to tke public at $:30 am. on November 16, 2003 at the La Quinta Inn locaied at 2510 West
Greecnway Road, Phoenix, Arizona (Northeast comer of I-17 and West Greenwazy Road).

Pursuant (o A-R.S. §38-431.03(A)(3), the Navigable Stream Adjudication Comniission may voic to g0 into

Execative Session for purposes of vblainieg legal advice from the Commission’s attorney an any matter listed on lhe
agenda, or pursuant lo AR §38-431.03{A) for discussion of recotds exempl by law from public inspeciion an any
matier listed on the agenda, or for personnel matters iisted on the agenda.

Title 2 of the Americans with Disabilities Act (ADA) srohibits the Commission from discriminating on Lhe

basis of disability in its public meetings. Individuals with disabilities who need a reasonable accommodation to attend
or communicate at the Comnission's meeting, or who require this information in alfernate format. may contact George
Mehnert at (602) 542-9214 to make their needs nown. Requests should be made as socon as possible so the
Comimission will have sufficient time to respond. For those individuals who have a hearing impairment, this
Commission can be reached through the Arizona Relay Sorvice at 1-800-367-8939 (TTY) or 1-800-842-4681 (Voice).
The agenda for the meeting is as foilows:

Eal Bl ol

=h

IR

i,
12,
1%
14,

CALL TO ORDER.

Roll Call.

Approval of Minutes {discussion and agtion). Minutes of' October 20, 2005, Maricapa County.

All motions and responses to “SALT RIVER PROJECT'S MOTION FOR FINDING OF LACK OF
STATUTORY SUBJECT MATTER JURISDICTION TO DETERMINE NAVIGABILILTY OF
ROOSEVELT LAKE?” in hoth 04-008-NAV and 04-010-NAY (discussion and action).

Adoption of the Comunission report regarding the Pima County Small & Minor Watercourses (discussion and
action).

Hearing regarding the navigability of the Gila River (3-007-NAV.

Hearing regarding the navigability of the V erde River D4-009-NAV.

Hearing regarding the navigability of the small and minor watercowses in Maricopa County, 03-014-NAV,
Determination of the navigability of the Coconino Counly Smeall and Minor Watercourses 0s-HOG-NAV
{discussion and action).

Call for Public Comment (comment sheets).

(Pursuani to Altorngy General Opinion No. 169-006 [R99-002}. Public Comment: Consideratior and
discussion of comments and complaints from the publie. Those wisking to address the Commission need no!
reguest permission in advance. Action taken as ¢ result of public comment will be limited fo directing stefj fo
study the matter or rescheduling the matter for further consideration and decision at @ later date.)

Fulure agenda items and establishiment of future hearings und other meetings.

Commission budget and conlipuaton.

Legal advice regarding laws and terims relating to navigability.

ADJOURNMENT.

The chair reserves the right te aker the order of the agenda.

Sy b~

Dated tlis 8th" day of November, 2005, George Mehnert, Director, Navigable Stream Adjudication

Commission
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STATE QF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION
1700 Wesl Washington, Room 304, Phoznix, Arizona $5007
[Phoae (6023 5429214 FAN (G02) 542.9220
Wb Page: higpi/Avew azstrenmbeds.com GEQRGE MERRERT
Execuinve Divecw

MEETING MINUTES
Flagstall, Arizena, Julv 14,2085

COMMISSION MEMBERS PRESENT

Jay Brashear, Earl Eisenhawer, Jim Henness, and Cecil Miller,
COMMISSION MEMBERS ABSENT

Dolly Echeverria.

STAFF PRESENT

George Mehnert, and Commission Legai Counsel Curtis Jennings.

1.

N

CALL TO ORDER.

Chair Eisenhower called the meeting to order at approximately 10:06 a.m.
ROLL CALL.

See above.

APPROVAL OF MINUTES (discussion and action).

A, April 23, 2005, Navajo County.

Motion by:  Jim Henness Second by: Cecil Miller

Motion: To approve the minutes of Aprit 25,2005,

Vote: All aye.

B. April 25,2005, Navajo County Executive Session.

Motion by: Cecit Miller Secend by: Jim Henness

Motion: To approve the Executive Session Minutes of April 25, 2005,

Vote: All aye.

C. April 26, 2005, Apache County.

Motion by:  Jim Flenness Second by: Cecil Mitier

Motion: To approve the minutes of April 26, 2005,

Vote: All ave

HEARING REGARDING THE NAVIGABILITY OR NON-
NAVIGABILITY OF THE SMALL ANI} MINOR WATERCOURSES IN
COCONINO COUNTY, (5-010-NAV. Persons who spoke and res sonded 1o
questions regarding this matler Wwere Cheryl Doyle representing the State Land
Department and Hydrologist for the Siate Land Departmen:, Jon Failer. The
Chair ennounced this hearing was ciosed for the purpese of taking evidence.
HEARING REGARDING THE NAVIGABILITY OR NON-
NAVIGABILITY OF THE LITTLE COLORADO RIVER, 05-007-NAY.
Persons who spoke and responded (0 questions regarding this matter were Cheryl

Doyle representing the Srate Land Department and Hydrologist for the State Lend



6.

0.

Department, Jon Fuiler, The Chair announced this hearing was closed for the
purpose of taking evidence.

NAVIGABILITY DETERMINATION OF THE SMALL AND MINOR
WATERCOURSES IN YAVAPAI COUNTY (DISCUSSION AND

ACTION).

Motion by:  Jay Brashear Second by: Jim Henness

Motion: That ali of the Small and Minor Watercourses in Yavapai County were
non-navigable as of statehood.

Vote: All aye.

NAVIGABILITY DETERMINATION OF THE SMALL AND MINOK
WATERCOURSES IN NAVAJO COUNTY (DISCUSSION AND ACTION). -
Motion by:  Cecil Miller  Second by: Jim Henness

Motian: That ail of the Small and Minor Walercourses in Navajo County were
non-navigable as of statehood.

Vote: All aye. _

NAVIGABILITY DETERMINATION OF THE SMALL AND MINOR
WATERCOURSES IN APACHE COUNTY (DISCUSSION AND ACTION).
Motion by:  Jim Henness Second by: Cecil Miller

Motion: That ail of the Smal! and Minor Watercourses in Apache County were
non-navigable as of statehood.

Vote: All ave.

NAVIGABILITY DETERMINATION OF THE PUERCO RIVER
(DISCUSSION AND ACTION).

Motion by:  Jim Henness Second by: Jay Brashear

Motion: That Puerco River was non-navigable as of statehood.

Vote: All aye.

CALL FOR PUBLIC COMMENT {comment sheets).

(Pursuani (o Altorney General Opinfon No. [99-006 [R99-002]  Public
Comment: Considerafion and discussion of conmmenis and comylaints [rom the
Those wishing to address (he Comtission need 1oi request permission i

public.
of pubiic comment will be fimited i¢ directing

advaiice. Action taken as a vesuli
siafl lo sudy the matier or yeschediling the maiter for further consideration aind

decision ai a fater date.)



11.

12.

FUTURE AGENDA ITEMS AND ESTABLISHMENT OF FUTURE
HEARINGS AND OTHER MEETINGS.

The Coimnissionets, representalives of the State and of the Salt River Project
spoke regarcing hearing dates. The Chair concluded that likeiy filure hearing
dates beyond those scheduled in Mohave and La Paz Counties on August 8, 2003
and August 9, 2005, respectively, will be hearings regarding the navigability of
the Agua Fria River, the Hassyampa River and the Maricopa County Smai and

[ 2005, Commissioner Brashear asked

Minor Watercourses during Septembe
s00d. The Chalr said

about Roosevelt Lake, since it existed at time of state
ake will Jikely be considered during the hearing regarding the Gila

Roosevelt L
he Chair indicated that hearings will

County Smali and Minor Walercourses. T
likely be held during October 2005 regarding the navigabiiity of the Upper Salt
River and of the Gila County Small and Minor Watercourses. The Chair stated
g MNovember 2005, on two consecutive days,

that hearings wil likely be held durin
Rjver and the Verde River.

regarding the navigability of the Gila

ADJOURNMENT.
Motion by:  Cecil Miller Second by:  Jim Henness
Motion: To adjourn.  Vote: Ali ave.

Mesting adjourned at approximately 1 1:05 aum.

Respectfully subm itted,

Sy Ao~
George Mehnert, Djrector
July 14, 2003

.2



STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION
1700 West Washington, Room 304, Phoenix, Arzona 85007
Phene (602) 542-9214  FAX (602) 542-9220

JANET NAPOLITAND E-mail streams@mindspring.com  Web Page! hitp:/www.azsireambeds.com GEQRGE MEHNERT
Gavenor Executive Director

CONSOLIDATED MEETING MINUTES
Meeting was continued and included 3 separate dates, November 16, 2005,
November 17, 2005, and Janunary 18, 2006.
Phoenix, Arizona

November 16, 2005

COMMISSION MEMBERS PRESENT
Jay Brashear, Dolly Echeverria, Barl Eisenhower, Jim Henness & Cecil Miller.

COMMISSION MEMBERS ABSENT
None, Jay arrived about 10 minutes after meeting was called to order.

STAFF PRESENT
George Mehnert, Dir and Curtis Jennings, Attorney who arrived about 19 minutes after

meeting was called to order.

1. CALL TO ORDER.

Chair Bisenhower called the meeting 0 order at approximately 9:36 A.M.

2. ROLL CALL.

See Above.
3 APPROVAL OF MINUTES (discussion and action),
A, October 20, 2005 Maricopa County
Motion by:  Dolly Echeverria Second by:  Cecil Miller
Motion: To accept minutes as submitted. Vote: All aye.

4, All motions and responses to “SALT RIVER PROJECT’S MOTION FOR
FINDING OF LACK OF STATUTORY SUBJ ECT MATTER
JURISDICTION TO DETERMINE NAVIGABILILTY OF ROOSEVELT
LAKE? in both 04-008-NAV and 04-010-NAV {discussion and action). Two
people spoke on the subject, Mark McGinnis, John Helm.

5. Adoption of the Commission report regarding the Pima County Small &
Minor Watercourses (discussion and action).

Motion by:  Cecil Miller Second by:  Jim Henness
Moticn: To adopt the Commission Report as Written. Vote: Allaye,

6. Hearing regarding the pavigability of the Gila River 03-007-NAV.



10.

1.

12.
13.

14.

Witnesses included: Laurie Hachtel. Jon Fuller, Dennis Gilpin, Gary
Huckleberry, Douglas Littlefield, Jack August, David Weedman, Alan Gookin,
and John Hestand.

Hearing regarding the navigability of the Verde River 04-009-NAV.

David Weedman testified because he cannot appear at a later date, and the balance
of this hearing was completed on January 18, 2006.

Hearing regarding the navigability of the small and minor watercourses in
Maricopa County, 05-014-NAV.

Matter was continued to November 17, 2005,

Determination of the navigability of the Coconing County Small and Minor
Watercourses 05-010-NAYV (discussion and action).

Call for Public Comment {comment sheets).

(Pursuant to Attorney General Opinion. No. 199-006 [R99-002]. Public
Comment: Consideration and discussion of comments and complaints from the
public. Those wishing to address the Commission need nol request permission in
advance. Action taken as a result of public comment will be limited to directing
staff to swidy the matter or rescheduling the matter Jor further consideration and
decision at a later date.) None.

Future agenda items and establishment of future hearings and other

mcefings.

Contmission budget and continuation. Continued to future date.

Legal advice regarding laws and terms relating to navigability. Continued to
future date.

ADJOURNMENT. Meeting was not adjourned. At approximately 4:40 P.M,
the Chair continued the meeting to November 17, 2005 at 9:00 A.M.

November 17, 2005
Meeting Continued from November 1 6, 2005

COMMISSION MEMBERS PRESENT
Dolly Echeverria, Earl Eisenhower, & Jim Henness.

COMMISSION MEMBERS ABSENT
Jay Brashear, Cecil Miller.

STAFF PRESENT
George Mehnert, Dir and Curtis Jennings,



10.

11.

CALL TO ORDER.

Chair Eisenhower called the meeting to arder at approximatety 9:11 A.M.
ROLL CALL. |

See Above.

APPROVAL OF MINUTES (discussion and action).

None.

All motions and responses to “SALT RIVER PROJECT’S MOTION FOR
FINDING OF LACK OF STATUTORY SUBJECT MATTER
JURISDICTION TO DETERMINE NAVIGABILILTY OF ROOSEVELT
LAKE?” in both 04-008-NAV and 04-010-NAY {discussion and action). No
discussion.

Adoption of the Commission report regarding the Pima County Small &
Minor Watercourses (discussion and action).

Completed on November 16, 2005.

Hearing regarding the navigability of the Gila River 03-007-NAV.
Witnesses included: Stanley Schumm, Douglas Littlefield, D.C, Jackson, Hjalmar
Hialmarson, and Jon Colby. The Chair closed the hearing for the taking of
evidence and indicated that the deadline date for filing post hearing opening
memorandums will be determined in relation to the Commission’s receipt of the

~ court reporter’s transcript of the proczedings.

Hearing regarding the navigability of the Verde River 04-009-INAV.

Hearing continued to January 18, 2006.

Hearing regarding the navigability of the small and minor watercourses in
Maricopa County, 05-014-NAV.

Witness was Jon Fuller. Chair closed this matter for taking of evidence.
Determination of the navigability of the Coconino County Small and Minor
Watercourses 05-010-NAV (discussion and action}).

Motion by:  Jim Henness Second by:  Dolly Echeverria

Motion: Not navigable as of statehood. Vote: All aye.

Call for Public Comment (comment sheets).

(Pursuant to Attorney General Opinion No. I199-000 [R99-002].  Public
Comment: Consideration and discussion of comments and complaints from the
public. Those wishing to address the Commission need not reques! permission in
advance. Action taken as a resuit of public comment will be limited to directing
staff to study the matier or rescheduling the maiter for further consideration and
decision at a later date,} None.

Future agenda items and establishment of future hearings and other

meefings.



13.

14,

Commission budget and continuation. Continued to future date.

Legal advice regarding laws and terms relating to navigability. Continued to
future date.

ADJOURNMENT. Meeting was not adjourned. At approximately 8:42 P.M.
the Cthair continued the meeting to January 18, 2006 at 106:00 AM.

January 18, 20006
Meeting Continued from November 18, 2005

COMMISSION MEMBERS PRESENT
Tay Brashear, Dolly Echeverria, Ear] Eisenhower, & Jim Henness.

COMMISSION MEMBERS ABSENT

Cecil Miller.

STAFF PRESENT

George Mehnert, Dir and Curtis Jennings.

1. CALL TO ORDER.

Chair Eisenhower called the meeting to order at approximately 10:06 A.M.
2. ROLL CALL.
See Above.
Motion by:  Dolly Echevereria Second by:  Jim Henness
Motion: To go into executive session. Vote: All aye,
Meeting went into Executive Session beginning at approximately 10:04 AM.
regarding agenda items 4, 12, and 13, and the Executive Session ended at
approximately 10:38 A.M.
3, APPROVAL OF MINUTES (discussion and action).
None.

4. All motions and responses to “SALT RIVER PROJECT’S MOTION FOR
FINDING OF LACK OF STATUTORY SUBJECT MATTER
JURISDICTION TO DETERMINE NAVIGABILILTY OF ROOSEVELT
LAKE” in both 04-008-NAV and 04-010-NAV {discussion and action). The
Chair stated that the Commission will accept jurisdiction regarding the
navigability of Roosevelt Lake.

5. Adoption of the Commission report regarding the Pima County Small &
Minor Watercourses (discussion and action).

Completed on November 16, 2005.
6. Hearing regarding the navigability of the Gila River 03-007-NAY,



10.

Completed on November 17, 2003,

Hearing regarding the navigability of the Yerde River 04-009-NAV.

David Weedman was permitted to testify regarding this matter on November 16,
2005 and did not appear on January 18, 2006; however, the Chair stated that his
the transcript of his testimony on November 16, 2005 will be appear as Appendix
a to the Verde River hearing transcript. Appearing as witnesses were: Jon Fuller,
Philip Pearthree, Jon Colby, Douglas Littiefield, and Jim Skinghuff. AAG Laurie
Hachte) said she will write a letter to the Comumission regarding the status of an

appeal regarding Indian Nations and the State Land Department. Following

completion of the testimony, the Chair closed the hearing for taking evidence and
indicated that a date will be established for the deadline to receive post hearing
legal memorandums based on the date the Commission receives the court
reporter’s transcript of the hearing. Attorney Toy Herr-Cardillo will maif to the
Commission a copy of the CD containing the PowerPoint photographic slides
presented by witness Jim Slingluff.

Hearing regarding the navigability of the small and minor watercourses in
Maricepa County, 05-014-NAV.

Completed on November 17, 2005.

Determination of the navigability of the Coconine County Small and Minor
Watcrcourses 05-010-NAV (discussion and action).

Completed on November 17, 2003

Call for Public Comment (comment sheets).

(Pursuant to Attorney General Opinion No. 199-006 [R99-502).  Public
Comment: Consideration and discussion of comments and complaints from the
public. Those wishing to address the Commission need not request permission in
advance. Action taken as a result of public comment will be limited to directing
staff to study the matier or rescheduling the matter for further consideration and
decision at a later date.) None.

Future agenda items and establishment of future hearings and other
meetings.

Commission budget and continuation. Continued to future date.

Legal advice regarding laws and terms relating to navigabilify. Continued to
future date.

ADJOURNMENT. Meeting was not adjourned. At approximately 8:42 .M.
the Chair continued the meeting to January 18, 2006 at 10:00 A M.

Motion by:  Jay Brashear Second by:  Jim Henness

Motion: To go into executive session.  Vote: All aye.

Meeting adjourned at approximately 3:30 P.M.



Respectfully submitted,

Hy

George Mehnert, Director
January 19, 2006



EXHIBIT E



Evidence Log
Hearing No. 05-010-NAVY

eam Adjudication Commission

Arizona Navigable Str

Ttem Received Enutry
Nutnber Date Source to ANSAC Description By

1 02/18/97 {Bvidence on Hand at AN- | Letier from David Baron dated February 18, George
8AC 1997. Mehnert

2 09/19/97 | Evidence on Hand at AN~ | Small and Minor Watercourse Criteria Final Re- | George
SAC port. Mehnert

3 09/7/99 Evidence on hand at AN- | Final Repost, 3 County Pilot Study. George
SAC Mebnert

& {9/2/00 SLD, Stantec, Jon Fuller, Draft Final Report George
ete. Mehnert

) 1077700 SLD, Seanlec, Fon Fuller, Final Report George
2ic. Melinert

6 06/15/04 | Chuck Kranz Letter One Page - George
- | Mehnert

7 07/20/04 | Coby Muckelroy Letter One Page George
Melmert

3 07/14/05 | Jon Fulter & SLD Power Point Fited in Pinal Cy Records George
Mehnert

CEIVE]

WAR 09 201

JENMINGS, HAUG & CUNNINGHAM
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Figure 1. Oak Creek Location Map
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at the Bureau of Land Management Records (BLM) office in Phoenix included notes
from three separate surveys conducted wefore the time of statehood that covered the Oak
Creek study reach. GLO surveys established the Township-Range-Section boundaries in
Arizona. GLO surveyors often included brief descriptions of the stream depths, flow
widths, or bank vegetation where the survey alignments crossed the stream bed. In some
instances, GLO surveyors established “meander lines” within river corridors known to
contain navigable streams. The earliest GLO surveys [or Oak Creek were performed in
1886 (Smith, 1886; Powers, 1886); The most recent GLO survey was performed in 1902
(Secor, 1902). Unfortunately, no surveys were performed in February 1912 from which
streamn conditions on the date of Arizona statehood could be interpreted.

‘Qak Creek crosses a total of 43 section line boundaries. The GLO survey notes macde

mention of Oak Creek at only nine of these 43 section line crossings. In some surveys
dating before the time of statehood, certain section lines were not surveyed in the field.
In the nine instances where Oak Creek is mentioned in the survey notes, there are no
references to running water ot dry stream beds, 80 DO conclusions concerning flow
conditions in Oak Creek before the time of statehood can be drawn from the GLO
records.

Stream Navigability Study for Oak Creek Page C-0
JE Fuller/ Hydrology & Geomorphology, inc. :



EXHIBIT I



Figure ES-1. West Clear Creek Location Map
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Hydrologic/hydraulic data are the primary source of information regarding susceptibility
to navigation. These data include estimates of flow depth, width, velocity, and average
flow conditions as of the time of statehood, based on the available modern records for
natural stream conditions as of the time of statehood, as well as for existing stream
conditions. Existing state land ownership data were compiled into a Geographic
Tnformation System (GIS) database that ideatified the location of public vs. private land
slong the stream. The results of the data collection are summarized in the following

paragraphs.
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Figure 2, West Clear Creek V
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is not easily accessible and was not surveyed in the time before statehood. GLO surveys
established the Townshjp-Range-Section boundaries in Arizona. GLO surveyors often
included brief descriptions of the stream depths, flow widths, or bank vegetation where
the survey alignments crossed the stream bed. In some instances, GLO surveyors
established “meander lines” within river corridors known {0 contain navigable streams.
The single survey was dated in 1873 (Foster, 1§73). Unfortunately, no Surveys were
performed in February 1912 from which stream conditions on the date of Arizona

statehood could te interpreted.

West Clear Creek crosses a total of 18 Township and Range section line boundaries
within the limits of the 1873 survey. The GO survey notes mention West Clear Creek
at only three of the 18 section line traverses, but runping water 18 mentioned all three
times. Notes from the section 13-14 boundary survey report a “flow with shallow stream
and gentle current” in Township 13 North Range 5 Rast. The other two notations
describe West Clear Creek as having a “gentle current” (Foster, 1873). No meander line
was established for West Clear Creek by the GLO surveyors. In general, flow depths
described by GLO surveyors Were consistent with the conditions observed during recent
field visits by the study team.

Stream Navigability Study for West Clear Creek Page D-6
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Figure ES-1. Wet Beaver Creek Location Map
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uses of the stream and the adjacent river valley in historic times, with special emphasis on
the establishment, growth, and development of towns, irigation systems, and commercial

activities where applicable.

Hydrologic/hydraulic data are the primary sources of information rega:ding suscepiibility
to navigation. These data include estimates of flow depth, width, velocity, and average

Stream Navigability Study for Wet Beaver Creek Page E-v
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Data Sources

Hydrologic data for Wet Beaver Creek are available from two USGS gauges. The Wel
Beaver Creek near Rimrock station (#09505200), which 1s still actively monitored, is
located approximately two miles upstreamm of the Forest Service Wet Beaver Picnic Area
and Beaver Creek Ranger Station. The Wet Beaver Creek at Camp Verde station
(#09505500), which was abandoned in 1920, was located immediately upstream of the
Verde River/Wet Beaver Creek confluence. The gauge locations are shown on Figure 2.
The USGS report that “there is no known diversion or regulation” upstream of the gauge
Near Rimrock, AZ (Pope et. al, 1998), although several ditches exist downstrean of the
pauge. Additional hydrologic data were collected during the field investigation, and from
records and anecdotal information available in the literature. ‘

Figure 2. Wet“quaver Creek Watershed Location Map
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Statehood Hydrology

No hydrologic records from the year of statehood (February 14, 1912) were found during
the course of this study. Hydrologic data from the timne of statehood are limited to
historieal accounts, anecdotal data, and secondary reports such as the survey notes of the
Government Land Office (GLO) surveyors. GLO surveys established the Township-
Range-Section boundaries in Arizona. GLO surveyors often included brief descriptions

Stream Navigability Study for Wet Beaver Creek Poge E-6
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Figure ES-1. Chevelon Creek Location Map
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Hydrologic/hydraulic data are the primary source of information regarding susceptibility
to navigation. These data inciude estimates of flow depth, width, velocity, and average
flow conditions as of the time of statehood, based on the available modern records for
natural stream conditions as of the time of siatehood, as well as for existing stream
conditions. Existing state land ownership data were compiled into a GIS database that
:dentified the location of public vs. private land aleng the stream. The results of the data
collection are summarized in the foliowing paragraphs.
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Flgure 2 Chevelon Creek Watershed Le}catlon Map
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Table 1. Chevelon Creek Navigability Study
Stream Characteristics for Gauges on Chevelon Creek

USGS Station Number
Watershed Cheyvelon Creek below Chevelon Creek near
Characteristic Wildcat Canyon, near Winslow
Winslow (#09397500) {(#09398000)

Streamn length 39.2 mi. 77.1 mi.
Main channel stope 54.4 ft./mi. 27.7 ft./mi.
Mean bagin elevation 7,030 {t. 6,440 ft.
Mean annual precipitation 4.0 in. 18.4 in.
Drainage area 271 mi.* 785 mi.”

Period of record

1947-1970, 1979, 1982-1 994

1916-1920, 1929-1879

Stream Navigability Study for Chevelon Creek
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Page F-6




